Hofstra Law Review
Volume 22 | Issue 1

Article 5

1993

Expert Testimony on Organized Crime Under the
Federal Rules of Evidence: United States v. Frank
Locascio and John Gotti
Jason Sabot

Follow this and additional works at: http://scholarlycommons.law.hofstra.edu/hlr
Part of the Law Commons
Recommended Citation
Sabot, Jason (1993) "Expert Testimony on Organized Crime Under the Federal Rules of Evidence: United States v. Frank Locascio
and John Gotti," Hofstra Law Review: Vol. 22: Iss. 1, Article 5.
Available at: http://scholarlycommons.law.hofstra.edu/hlr/vol22/iss1/5

This document is brought to you for free and open access by Scholarly Commons at Hofstra Law. It has been accepted for inclusion in Hofstra Law
Review by an authorized administrator of Scholarly Commons at Hofstra Law. For more information, please contact lawcls@hofstra.edu.

Sabot: Expert Testimony on Organized Crime Under the Federal Rules of Ev

COMMENT
EXPERT TESTIMONY ON
ORGANIZED CRIME UNDER
THE FEDERAL RULES OF EVIDENCE:
UNITED STATES V.
FRANK LOCASCIO AND JOHN GOTTI
CONTENTS
178

I.

INTRODUCTION .............................

H.

EXPERT TESTIMONY AT COMMON LAW

.............

III. THE FEDERAL RULES OF EVIDENCE ................

182
185

A.

Rule 702 .............................

186

B.

Rule 703 .............................

187

IV. HELPFULNESS OF THE GOVERNMENT'S USE OF
"ExPERTs" ON ORGANIZED CRIME

................

A.
B.

General Background of the Gotti Case ..........
Gotti and the Scope of Expert Testimony .........
1. United States v. Daly ..................
2. United States v. Long ..................
C. Qualifications of an Expert on
Organized Crime ........................

V.

189
193
194
197
200
204

THE "REASONABLE RELIANCE" REQUIREMENT OF

RULE 703 .................................
A. The Gotti Flexible Approach .................
B. Two Major Cases: The Restrictive Approach
Versus the Liberal Approach .................
1. Barrel of Fun, Inc. v.
State Farm Fire & Casualty Co.............
2. In re Japanese Electronic Products
Antitrust Litigation ....................

Published by Scholarly Commons at Hofstra Law, 1993

205
208
212
212
214

1

Hofstra Law Review, Vol. 22, Iss. 1 [1993], Art. 5
HOFSTRA LAW REVIEW

[Vol. 22:177

C. Reliability Versus Unreliability:
The Rhode Approach ...................... 216
D. The Flexible Approach
Should Be Used by Federal Courts ............. 222
VI. CONCLUSION .............................. 226
I.

INTRODUCTION

The time was 10:00 a.m., on the morning of June 17, 1993; the

place was the United States Courthouse in Foley Square, New York.
Oral argument before a panel of the Second Circuit Court of Appeals

in United States v. Frank Locascio and John Gotti ("the Gotti case")
was scheduled last, after four other appeals. It soon became apparent
that because of John Gotti's notoriety this schedule was impracticable.
The courtroom was packed to capacity, as was the lobby. The main
event was the Gotti appeal, and it was going to be a long haul if
everyone had to wait until the early afternoon to hear it. At the last
minute, however, the schedule was changed, and Gotti's case was
moved up to first. Gotti's attorney, Harvard Law School Professor
Charles Ogletree, began by setting the tone of his argument: "You
don't have to love John Gotti to believe he deserves his day in
court."'

Although most of Ogletree's argument and the court's inquiries
centered on the issue of whether the district court improperly disqualified Gotti's trial lawyer, Bruce Cutler,2 another issue surfaced concerning whether the government improperly used "expert" witnesses
on the operation of organized crime. It is this issue that is the focus
of this Comment.
Under the Federal Rules of Evidence, an expert is permitted to
testify in the form of an opinion or otherwise when that testimony

1. Patricia Cohen, Feds Grilled in Gotti Case, N.Y. NEWSDAY. June 18, 1993, at 6.
The above description is based on the author's attendance at the oral argument, as well as

from descriptions contained in various newspaper accounts which "refreshed my recollection."
See id.; Lawyers: Gotti Trial Unfair, SACRAMENTO BEE, June 18, 1993, at A22.
2. The trial judge held:
I have balanced the defendants' Sixth Amendment right to counsel of their
choice against the grave peril the continued representation by those counsel poses
to the integrity of the trial process. Having done so, I am driven to conclude that
the scales weigh heavily in favor of the integrity of the trial process.
United States v. Gotti, 771 F. Supp. 552, 566 (E.D.N.Y. 1991), affd, United States v.
Locascio, 6 F.3d 924 (2d Cir. 1993).
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will "assist the trier of fact to understand the evidence or to determine a fact in issue."3 Consequently, in prosecuting members of organized crime, the government often uses an "expert" to explain the
operation, structure, membership and terminology of organized crime
families.4 Very often this "expert" is a Federal Bureau of Investigation ("FBr') agent who participated in the actual investigation of the
defendant.' And this is what in fact happened in the Gotti prosecu-

tion.6 However, it wasn't until the Second Circuit's decision in Unit3. FED. R. EvID. 702.

-

4. See United States v. Locascio, 6 F.3d 924, 936 (2d Cir. 1993); United States v.
Skowronski, 968 F.2d 242, 246-47 (2d Cir. 1992); United States v. McGlory, 968 F.2d 309,
345 (3d Cir.), cert. denied, 113 S. Ct. 415, and cert. denied, 113 S. Ct. 627 (1992), and
cert. denied, 113 S. Ct. 1388 (1993); United States v. Van Dom, 925 F.2d 1331, 1338-39
(lth Cir. 1991); United States v. Long, 917 F.2d 691, 701-03 (2d Cir. 1990); United States
v. Pungitore, 910 F.2d 1084 1148-49, 1149 n.3 (3d Cir. 1990), cert. denied, 111 S. Ct. 2009
(1991); United States v. Angiulo, 897 F.2d 1169, 1187-90 (1st Cir.), cert. denied, 498 U.S.
845 (1990); United States v. Lamattina, 889 F.2d 1191, 1193-94 (Ist Cir. 1989); United
States v. Tutino, 883 F.2d 1125, 1133-34 (2d Cir. 1989), cert. denied, 493 U.S. 1081 (1990);
United States v. Pinelli, 890 F.2d 1461, 1474 (10th Cir. 1989), cert. denied, 495 U.S. 960
(1990); United States v. Theodoropoulos, 866 F.2d 587, 591-92 (3d Cir.), mandamus denied,
489 U.S. 1009 (1989); United States v. Angiulo, 847 F.2d 956, 973-75 (lst Cir.). cert. denied, 488 U.S. 928 (1988); United States v. Daly, 842 F.2d 1380, 1387-89 (2d Cir.), cert.
denied, 488 U.S. 821 (1988); United States v. Patterson, 819 F.2d 1495, 1507 (9th Cir.
1987); United States v. Ardito, 782 F.2d 358, 363 (2d Cir.), cert. denied, 474 U.S. 1160
(1986); United States v. Gigante, 729 F.2d 78, 83 n.2 (2d Cir.), cert. denied, 467 U.S. 1026
(1984); United States v. Riccobene, 709 F.2d 214, 230-31 (3d Cir.). cert. denied, 464 U.S.
849 (1983); United States v. Scavo, 593 F.2d 837, 843-44 (8th Cir. 1979); United States v.
Barletta, 565 F.2d 985, 992 (8th Cir. 1977); United States v. Alfonso, 552 F.2d 605, 618
(5th Cir.), cert. denied, 434 U.S. 857 (1977); United States v. Morrison, 531 F.2d 1089,
1094-95 (5th Cir.), cert. denied, 429 U.S. 837 (1976); United States v. District Counsel of
New York City, No. 90 Civ. 5722, 1994 U.S. Dist. LEXIS 2512, at *1 (S.D.N.Y. Mar. 2,
1994); United States v. Gambino, 818 F. Supp. 536, 537-38 (E.D.N.Y. 1993); United States
v. Patriarca, 807 F. Supp. 165, 201-03 (D. Mass. 1992); United States v. Gallo, 118 F.R.D.
316, 317-18 (E.D.N.Y. 1987).
An early use of "experts" on organized crime occurred in 1963 when the permanent
subcommittee on investigations conducted hearings on organized crime. See SUBCOMM. ON
INVESTIGATIONS, SENATE COMM. ON GOV'T OPERATIONS, ORGANIZED CRIME AND THE ILLICIT
TRAFFIC IN NARCOTICS, S. REP. No. 72, 89th Cong., 1st Sess. 5 (1965).
5. See Phylis S. Bamberger, The Dangerous Expert Witness, 52 BROOK. L. REV. 855,
856-57 (1986) (exploring whether the use of FBI "experts" who actually participated in the
investigation of a defendant is improper, and concluding that it is). According to Bamberger,
this "dual testimony" raises three "substantial problems": (1) the constitutionality of such
testimony, (2) improper vouching by the prosecutor, and (3) the virtual preclusion of a
defendant's chance of success on a motion for acquittal in light of the testimony on an issue
of fact. Id. at 857; see also Deon J. Nossel, Note. The Admissibility of Ultimate Issue Expert
Testimony by Law Enforcement Officers in Criminal Trials, 93 COLUM. L. REv. 232, 249-50
(1993) ("Most appellate courts that have addressed the issue of expert testimony by law enforcement officers in criminal trials have failed to take adequate account of its potential for
prejudice.").
6. For various accounts of the trial, see Gotti Lawyers Grill FBI Agent About Tapes,
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ed States v. Locascio,7 that a court offered an extended analysis of
how such testimony assisted the trier of fact. Prior to this decision

the courts have simply upheld the use of such testimony under the
"manifestly erroneous" standard of review.'

A related and perhaps more important issue addressed in Gotti
was what level of review a district court should accord the facts or
data that form the basis for the "expert" testimony. Under Federal
Rule of Evidence 703, the facts that form the basis for an expert's
opinions or inferences need not be admissible in evidence "[i]f of a
type reasonably relied upon by experts in the particular field."9 In
construing the phrase "reasonably relied upon," disagreement among
the courts abounds, and commentators have devoted many pages to
this issue.10 Before Gotti, federal courts applied either a restrictive or

liberal approach in construing the rule." Under the restrictive view,
Atlanta J. & Const., Feb. 19, 1992, at A7; Arnold H. Lubasch, F.B.L Agent is Questioned in
Gotti Trial About Tapes, N.Y. Tmis, Feb. 19, 1992, at B3; Arnold H. Lubasch, Gotti Jury
Hears Tapes Outlining Drug Dealings, N.Y. TIMES, Feb. 25, 1992, at B4; Arnold H.
Lubasch, Jury Hears Gotti Discuss Organization on Tapes, N.Y. TIMES, Feb. 18, 1992, at
B3; Arnold H. Lubasch, Videotapes of Visitors to Ravenite Club Played at Gotti Trial, N.Y.
Tmi s, Feb. 15, 1992, at 27; William M. Reilly, Gotti Attorney Tries to Shake FBI Bug
Expert, UPI, Feb. 18, 1992.
7. 6 F.3d at 936.
8. See, e.g., United States v. DiDomenico, 985 F.2d 1159, 1163 (2d Cir. 1993); United
States v. Rivera, 971 F.2d 876, 887 (2d Cir. 1992); United States v. Boissoneault, 926 F.2d
230, 232 (2d Cir. 1991); Daly, 842 F.2d at 1389.
9. FED. R. EVID. 703 (emphasis added).
10. See Edward R. Becker & Aviva Orenstein, The Federal Rules of Evidence After
Sixteen Years-The Effect of "Plain Meaning" Jurisprudence,the Need for an Advisory Committee on the Rules of Evidence, and Suggestions for Selective Revision of the Rules, 60 GEO.
WASH. L. REv. 857, 894-95 (1992); Ronald L. Carlson, Experts as Hearsay Conduits: Confrontation Abuses in Opinion Testimony, 76 MINN. L. REV. 859 (1992) [hereinafter Carlson,
Experts as Hearsay Conduits]; Ronald L. Carlson, Policing the Bases of Modern Expert Testimony, 39 VAND. L. REV. 577 (1986) [hereinafter Carlson, Policing the Bases]; Linda S. Eads,
Adjudication by Ambush: Federal Prosecutors' Use of Nonscientific Experts in a System of
Limited Criminal Discovery, 67 N.C. L. REV. 577 (1989); David L. Faigman, A Response to
Professor Carlson: Struggling to Stop the Flood of Unreliable Expert Testimony, 76 MINN. L.
REV. 877 (1992); Paul R. Rice, Inadmissible Evidence as a Basis for Expert Opinion Testimony: A Response to Professor Carlson, 40 VAND. L. REV. 583 (1987); Michael C. McCarthy, Note, "Helpful" or "Reasonably Reliable"? Analyzing the Expert Witness's Methodology
Under the Federal Rules of Evidence 702 and 703, 77 CoRNEL L. REv. 350 (1992); Peter
J. Rescorl, Comment, Fed. R. Evid. 703: A Back Door Entrance for Hearsay and Other
Inadmissible Evidence: A Time for a Change?, 63 TEMPLE L. REv. 543 (1990); Robert H.
Rhode, Note, The Scope of the Reasonable Reliance Requirement of Federal Rule of Evidence
703, 1988 U. ILL. L. REv. 1069.
11. See In re "Agent Orange" Prod. Liab. Litig., 611 F. Supp. 1223, 1243-44 (E.D.N.Y.
1985) (making this observation), affrd on other grounds, 818 F.2d 187 (2d Cir. 1987), cert.
denied, 487 U.S. 1234 (1988). The restrictive approach has also been labeled "the active
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the trial court is required to determine not only whether the data is of
a type reasonably relied upon by experts in the field, but also whether the underlining data is untrustworthy for hearsay or other rea-

sons. 2 Under the liberal view, an expert is allowed to base an opinion on data of the type reasonably relied upon by experts in the field,
without the court separately determining the trustworthiness of the
particular data involved. 3 In other words, once the court concludes
that experts in the field in fact rely upon such data, the inquiry ends.

However, in Gotti, the court offered a third approach. It agreed in
part with the restrictive view, holding that "a distict court is not
bound to accept expert testimony based on questionable data in the
field."' 4 However, it also declined to "shackle the district court with
a mandatory and explicit trustworthiness analysis."' 5 Thus, under the
Second Circuit standard, a district court has the flexibility to choose
whether or not to conduct an explicit trustworthiness analysis. I will

refer to the Second Circuit standard as the "flexible approach" to
Rule 70326

judicial approach" while the liberal approach has been characterized as "the passive judicial
approach." Carlson, Experts as Hearsay Conduits, supra note 10, at 859-60.
12. See Barrel of Fun, Inc. v. State Farm Fire & Casualty Co., 739 F.2d 1028, 1033
(5th Cir. 1984) (holding that an expert's testimony was inadmissible because the facts underlying the opinion were "inherently suspect").
13. See In re Japanese Elec. Prods. Antitrust Litig., 723 F.2d 238, 276-77 (3d Cir.
1983) (reversing the district court because it improperly "substitut[ed] its own opinion as to
what constitutes reasonable reliance for that of the experts" in the relevant field; "[tihe proper
inquiry is not what the court deems reliable, but what experts in the relevant discipline deem
it to be"), rev'd on other grounds, Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475
U.S. 574 (1986).
14. United States v. Locascio, 6 F.3d 924, 938 (2d Cir. 1993).
15. Id.
16. State courts have also wrestled with what level of review courts should accord the
facts or data that form the basis for expert testimony. See Annotation, Admissibility of Testimony of Expert as to Basis of His Opinion to Matters Otherwise Excludable as Hearsay-State Cases, 89 A.L.R.4th 456 (1991) (collecting state cases).
A related expert witness issue, which all three approaches and the Federal Rules fail
to adequately address, is the role of supporting data once an expert's opinion is deemed
admissible. Specifically, after an expert testifies, does the background data from which he
derived his conclusion become admissible evidence on behalf of the proponent of the expert
witness? See Carlson, Policing the Bases, supra note 10, at 583-86. Carlson argues that although an expert should be able to identify inadmissible background documents that formed
the basis of his opinions, the expert should not be able to. in "wholesale fashion," lay out
for the jury the "unauthenticated background data as an exhibit on behalf of the party that
offered the expert's courtroom opinion" Id. at 585. In other words, "[o]nce the expert identifies the sources for his conclusions during direct examination, the reference to outside material is complete." Id. Carlson notes further that when the background data fulfills the "requirements of other rules, it may be independently admissible." Id. at 590. But see Rice, supra

Published by Scholarly Commons at Hofstra Law, 1993

5

Hofstra Law Review, Vol. 22, Iss. 1 [1993], Art. 5
HOFSTRA LAW REVIEW

[Vol. 22:177

Part II of this Comment gives a brief history of expert testimony
at common law. Part HI examines the adoption of the Federal Rules

of Evidence and their modification of the common law. Part IV addresses the helpfulness of the government's use of "experts" on the

subject of organized crime and Gotti's contribution to the issue. Specifically, part IV argues that courts should be vigilant in explaining
how such expert testimony is helpful to the jury. This "helpfulness"
discussion also serves as a background for part V, which looks at the
"reasonable reliance" requirement of Rule 703 and Gotti's contribu-

tion to its interpretation.

Ultimately, this Comment concludes that

until Congress re-examines Rule 703, federal courts should adopt the

"flexible approach" of the Second Circuit.
H.

EXPERT TESTIMONY AT COMMON LAW

At common law, recognition of the first expert witnesses occurred in England in the fourteenth century. These "experts" were
not called by the parties, but by the court, to testify on specific matters such as shipping or accounting.' 9 Such experts were viewed as
"assistants" of the court.2" Over time, these witnesses began to be
treated like other witnesses, though they were allowed more "freedom

note 10, at 585 ("Admitting an expert's opinion, but not its basis, is illogical because one
cannot accept an opinion as true without implicitly accepting the facts upon which the expert
based that opinion. The value of any conclusion necessarily is tied to and dependent on its
premise.").
Although Rule 705 allows opposing counsel to require the expert on cross-examination
to disclose the underlying facts or data relied upon, FED. R. EVID. 705, the rules do not
address the extent to which such underlying data can be disclosed by the proffering party on
direct examination. Some courts justify the admission of the underlying expert data on the
grounds that it illustrates the basis for the expert's opinion and is not offered as substantive
evidence. See Carlson, Experts as Hearsay Conduits, supra note 10, at 860 n.7 (citing cases);
see also Faigman, supra note 10, at 878 (arguing that "[i]f expert opinion rests on unreliable
hearsay neither the opinion nor the hearsay should be permitted; if expert opinion rests on
reliable hearsay, the opinion and hearsay should both be permitted to go to the jury").
17, Although this Comment is primarily concerned with non-scientific expert testimony
on organized crime, in addressing Rules 702 and 703 it is necessary to examine expert testimony in other contexts.
18. PETER W. HUBER, GALILEO'S REVENGE: JUNK SCIENCE IN THE COURTROOM 13

(1991); see also Jack B. Weinstein, Improving Expert Testimony, 20 U. RICH. L. REV. 473,
474 (1986) (citing 9 WILLIAM HOLDSWORTH, A HISTORY OF ENGLISH LAW 212 (1926))
(pointing out that in 1353, for example, surgeons testified as to whether a wound amounted
to mayhem).
19. HUBER, supra note 18, at 13.
20. Weinstein, supra note 18, at 474.
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to render opinions."'" Additionally, court-appointed experts were
slowly replaced by experts hired by the disputing parties.' The first
reported use of expert testimony in a United States courtroom occurred when a doctor, testifying at a heresy trial, offered the "scientific" opinion that the "victims had been bewitched by the defendant."' Despite these "questionable" origins, the use of expert opinion testimony in criminal and civil trials has "expanded to include
any relevant subject, so long as the factual inference about which the
expert [planned to] venture his opinion [was] distinctly related to a
generally accepted science, profession, business or occupation beyond
the experience of the layman."'24
A non-expert fact witness who observed something at issue is
qualified to testify because he has firsthand knowledge of the situation or transaction at issue. The expert, however, has something different to contribute: "the power to draw inferences from the facts
which a jury would not be competent to draw."' Even so, as far
back as 1884, courts displayed hostility towards the use of such experts. For example, in a New York Court of Appeals decision, the
court wrote: "'twelve jurors of common sense and common
experience' would do better on their own than with the help of hired
experts, 'whose opinions cannot fall generally to be warped by a
desire to promote the cause in which they are enlisted."' 26
A common standard used for determining whether the use of
expert testimony was warranted was whether the issue to which the
testimony would be directed was "beyond the ken of the average
layman ' or "not within the common knowledge of the average layman."2 Thus, the focus was on the "average layman" and the extent

21. HUBER, supra note 18, at 13; see Weinstein, supra note 18, at 473.
22. HUBER, supra note 18, at 13.
23. ANDRE A. MOENSSENS ET AL., SCIENTIFIC EVIDENCE IN CRIMINAL CASES 4 (3d ed.
1986).
24. Id.
25. 1 JOHN W. STRONG ET AL., MCCORMICK ON EVIDENCE § 13, at 53 (4th ed. 1992)
[hereinafter McCORMICK].
26. HUBER, supra note 18, at 13 (quoting Ferguson v. Hubbell, 97 N.Y. 507, 514
(1884)).
27. EDWARD W. CLEARY ET AL., MCCORMICK ON EVIDENCE § 13, at 29 (2d ed. 1972).
28. 3 JACK B. WEINSTEIN & MARGARET A. BERGER, WEINSTEIN'S EVIDENCE: COMMENTARY ON RULES OF EVIDENCE FOR THE UNITED STATES COURTS AND STATE COURTS
702[02] (1991) [hereinafter WEINSTEIN'S EVIDENCE] (quoting Bridger v. Union Ry. Co., 355
F.2d 382, 387 (6th Cir. 1966)). Wigmore states the test as follows: "On this subject can a
jury receive from this person appreciable help?" 7 JOHN H. WIGMORE, EVIDENCE IN TRIALS
AT COMMON LAW § 1923, at 29 (James H. Chadboum rev. ed., 1978).
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of his knowledge in that area, not simply, as Federal Rule of Evidence 702 examines, whether it would "assist" him." A more restrictive standard was Richardson's, who phrased the test as one of

necessity: 'The ground for the admission of expert opinion evidence
is necessity."3 The "comprehension of the average juror" standard
was criticized because it assumes there is a "bright line" separating

issues within the comprehension of jurors from those that are not.
Moreover, even when jurors are equipped to comprehend, experts,

because of their special skills, may still be able to offer the jury
information that would assist them.3 The necessity standard, on the
other hand, was seen as being too rigid, leaving courts with the diffi-

cult question of when the testimony was "necessary" and not just
helpful. However, some issues are so "universally" acknowledged by
the courts to be amenable only to expertise that the plaintiff will lose
if he fails to come forward with expert testimony.32 For example,

this is the case with most medical malpractice actions.
Once it was determined that the subject matter of the expert

testimony was proper, the next question was what facts or data the

29. See FED. R. EVID. 702. Weinstein asks, however, whether the "obverse" were true.
That is, "[m]ust a court exclude expert testimony if the subject is within the comprehension
of the average juror?" WEINSTEIN'S EVIDENCE, supra note 28,
702[02], at 15. Under the
common law, the answer would seem to be yes. But under the more liberal view of Rule
702, the answer would be no, provided the testimony was helpful. But see Weinstein, supra
note 18, at 474 (pointing out that in the early stage of the common law's development,
"helpfulness" to the jury was in fact the standard).
30. JEROME PRINCE, RICHARDSON ON EVIDENCE § 367, at 339 (10th ed. 1973); see
CHARLES F. CHAMBERLAYNE, HAND BOOK ON THE LAW OF EVIDENCE § 715 (Arthur W.
Blakemore & Dewitt C. Moore eds., 1919) ("In receiving the inference of the skilled observer, administration is admitting secondary evidence. . . . In this connection, as usual, the proponent must show that it is necessary for the proof of his case to receive secondary evidence
and that the evidence actually tendered is relevant for the purpose.").
31. WEINSTEIN'S EVIDENCE, supra note 28, 702[02], at 15-16.
32. Id. at 10-14.
33. Id. at 14-15; see Walski v. Tiesenga, 381 N.E.2d 279, 282 (Ill. 1978) ("Generally
expert testimony is needed to support a charge of malpractice because jurors are not skilled
in the practice of medicine and would find it difficult without the help of medical evidence
to determine any lack of necessary scientific skill on the part of the physician."); c. Meier
v. Ross Gen. Hosp., 445 P.2d 519, 527 (Cal. 1968) (where a patient in the psychiatric wing
of the defendant hospital and under the care and supervision of one of the hospital's doctors
committed suicide by jumping headfirst through an open window of his second floor room,
the court concluded that "even absent expert testimony on the 'probabilities of negligence.'
when the evidence supports a conclusion that the cause of the accident (the openable window) was not inextricably bound up in a course of treatment involving the exercise of medical judgment beyond the common knowledge of the layman," such expert testimony is not
necessary).
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expert could use to draw his opinion. At common law an expert had
two choices. He could base his opinion on facts or data that were
contained in the trial record,' or he could base it on "firsthand
knowledge" in addition to the facts contained in the record.3" If the
opinion was based on facts in the record, these facts had to be in the
expert's possession by virtue of his having been present at the testimony of these facts, or by his having the facts furnished to him prior
to his testimony via a hypothetical question.36 The hypothetical question would be put to the expert by the attorney, who would formulate
a long and often convoluted question for the expert, incorporating all
the apparently relevant circumstances of the actual case. In theory, the
expert's opinion would be based on the hypothetical question and not
the actual case. If the jury accepted the foundation of the hypothesis
it was then free to accept the expert's opinion. The hypothetical question method was criticized as confusing the jury and being overly
long.37
The reasoning behind limiting expert testimony to facts in the
trial record was because the jury itself, in reaching a verdict, could
only rely on facts in the record. Consequently, if the opinion of the
expert was based on facts not in evidence, the jury was not permitted
to accept that opinion.38 In sum, at common law, experts were limited in what they could rely on in drawing conclusions and making
opinions.
III.

THE FEDERAL RULES OF EVIDENCE

On March 8, 1965, Chief Justice Earl Warren appointed an Advisory Committee on Rules of Evidence, and in 1969, the Committee
published a preliminary draft, which was revised through 1972.3" The

34. Rhode, supra note 10, at 1071.
35. MCCORMICK, supra note 25, § 14, at 58; see, e.g., State v. David, 22 S.E.2d 633,
642 (N.C. 1942) (stating that a toxicologist's expert opinion that the victim had died of carbon monoxide poisoning, given in response to a hypothetical question, should not have been
admitted where his opinion was based upon a pathologist's opinion that there was no other
plausible cause of death, as "it is uniformly held that the opinion of one expert based upon
that of another is incompetent and inadmissible as evidence").
36. MCCORMtCK, supra note 25, § 14, at 58.
37. Id.; see Weinstein, supra note 18, at 475-76. The Federal Rules of Evidence do not
prohibit the use of the hypothetical question. See FED. R. EviD. 703, 705; FED. R. EvID. 705
advisory committee's note.
38. Rhode, supra note 10, at 1071.
39.

1 STEPHEN A. SALTZBURG & MICHAEL M. MARTIN, FEDERAL RuLEs OF EVIDENCE

MANuAL 3-4 (1990).
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Federal Rules of Evidence were enacted on January 2, 1975,
effect July 1, 1975, for all cases brought on or after that
pending at that time.' These Rules have been viewed by
lawyers, and law school professors, not only as a "great step

to take
date or
judges,
forward

in the improvement of the judicial machinery," but an improvement

"equal to and in the eyes of some" of greater significance than the
Federal Rules of Civil Procedure and Criminal Procedure."
The rules regarding opinions and expert testimony in criminal
and civil trials are Rules 702 through 706 of the Federal Rules of

Evidence. This Comment focuses on testimony by experts under Rule
702 and the facts that form the bases of opinion testimony by experts
under Rule 703.42
A.

Rule 702

Rule 702 is titled "Testimony By Expert," and reads in full:
If scientific, technical, or other specialized knowledge will
assist the trier of fact to understand the evidence or to determine a
fact in issue, a witness qualified as an expert by knowledge, skill,

40. Pub. L. No. 93-595, § 1, 88 Stat. 1926 (1975).
41. SALTZBURo & MARTIN, supra note 39, at 5. States adopting Rule 702 without
change include: Alaska, Arizona, Arkansas, Colorado, Delaware, Idaho, Iowa, Maine. Minnesota,
Mississippi, Montana, Nebraska, New Hampshire, New Mexico, North Dakota, Ohio, Oklahoma, Oregon, South Dakota, Texas, Utah, Vermont, Washington, West Virginia, Wisconsin,
and Wyoming. WEINSTEIN'S EVIDENCE, supra note 28, 1 702[06], at 64-85. States adopting
Rule 703 include: Arizona, Arkansas, Colorado, Delaware, Idaho, Maine, Minnesota, Mississippi,Montana, Nebraska, Nevada, New Hampshire, New Mexico, North Carolina, North Dakota,
Oklahoma, Oregon, South Dakota, Texas, Utah, Vermont, Washington, West Virginia, Wisconsin, and Wyoming. Id. 703[05], at 40-50.
42. It also merits mention that, with one exception, under Rule 704 "testimony in the
form of an opinion or inference otherwise admissible is not objectionable because it embraces
an ultimate issue to be decided by the trier of fact." FED. R. EviD. 704(a). This Rule represents a "clear repudiation" of the ultimate issue rule, a common law evidentiary doctrine
developed in the nineteenth century that "forbade" witnesses from giving an opinion on ultimate issues to be decided by the jury. See McCoRMICK, supra note 25, at 47-48. In its
"most extreme" form, the ultimate issue rule held that no witness could express an opinion
on any issue that the jury had to decide. See JACK B. WEINSTEIN & MARGARET A. BERGER,
\VEINSTEIN's EVIDENCE MANUAL, 13.04[01], at 13-24 (1991). The concern was that such
testimony would invade the province of the jury. The ultimate issue rule was criticized by
the courts, and Rule 704 was intended to put the doctrine to rest. See Nossel, supra note 5,
at 235. Additionally, under Rule 705 the "expert may testify in terms of opinion or inference
and give reasons therefor without prior disclosure of the underlying facts or data, unless the
court requires otherwise. The expert may in any event be required to disclose the underlying
facts or data on cross examination." FED. R. EvID. 705. Rule 701 pertains to opinion testimony by lay witnesses, and Rule 706 to court-appointed experts. See FED. R. EVID. 701,
706.
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experience, training, or education, may testify thereto in the form of
an opinion or otherwise.'
The Advisory Committee's Note explains that the scope of the rule is
not limited to "experts in the strictest sense of the word, e.g., physicians . . . but also the large group sometimes called 'skilled' witnesses, such as bankers or landowners testifying to land values."' The
Rule modified the common law in that an expert can be employed if
his testimony will simply assist the trier of fact in understanding
evidence, even though it may not be beyond ordinary understanding.45 Expert testimony is useful because very often an "intelligent
evaluation of facts is often difficult or impossible without the application of some scientific, technical, or other specialized knowledge."'
B.

Rule 703

Rule 703 is titled "Bases of Opinion Testimony by Expert" and
reads in full:
The facts or data in the particular case upon which an expert
bases an opinion or inference may be those perceived by or made
known to him at or before the hearing. If of a type reasonably
relied upon by experts in the particular field in forming opinions or
inferences upon the subject, the facts or data need not be admissible
in evidence.47
Under Rule 703, an expert is permitted to
sources of data or information.48 The first is
nesses "firsthand" with opinions based on
second is facts or data made known to the

rely on three potential
the observation of witthis observation." The
expert at or before the

43. FED. R. EVID. 702.
44. FED. R. EVID. 702 advisory committee's note.
45. See 2 SALTZBURG & MARTIN. supra note 39, at 13; see also 3 DAVID LOUISELL &
CHRISTOPHER B. MUELLER, FEDERAL EVIDENCE § 380, at 633 (1979) ("the door to expert
testimony [was) opened far wider than before"); McCarthy, supra note 10, at 354-55 (characterizing Rule 702 as "liberalizing"); Faust F. Rossi, Modem Evidence and the Expert Wit-

ness, LITIG., Fall 1985, at 18 ("The welcome mat was rolled out in 1975, when Congress enacted Federal Rules 702 through 705. These four provisions, comprising only six sentences,

confirmed the judicial trend toward admissibility of expert testimony.").
46. FED. R. EVID. 702 advisory committee's note.

47. FED. R. EVID. 703.
48. WEINSTEIN'S EVIDENCE, supra note 28, 703[01].
49. FED. R. EVID. 703 advisory committee's note. This would be the case with a "treating physician." Id.
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hearing." The third source allows the expert to rely upon facts or
data reasonably relied upon by experts in the particular field in forming an opinion, even if the facts are data are not independently
admissible.5 While Rule 703 certainly carried with it the virtue of
brevity, it also carried with it the vice of ambiguity. This ambiguity
stems from the term "reasonable reliance." While the first two sources
listed were, established under federal practice before the Rules, the
third source was something new. 2
In adopting the third source, the Advisory Committee explained
that it intended to "bring the judicial practice into line with the practice of experts themselves when not in court." 3 To illustrate the
Rule and the expert's use of data or facts "reasonably relied" upon,
the committee used the example of a physician. To diagnose illnesses,
the physician in his own practice relies on information from numerous sources of a considerable variety, including statements by patients, hospital records, and x-rays. While conceding that most of
these sources were admissible in evidence, the committee explained
that admitting them usually required substantial time.' The committee argues that the physician, by making life-and-death decisions in
reliance upon these sources, justifies the court in allowing the doctor
to testify to them. To protect against abuse, the committee believed
that the physician's validation and subjection to cross-examination
would suffice for judicial purposes.5
The question arises in the fact that not all experts rely on data
that pertain to life and death matters. One must wonder if the drafters
of Rule 703 envisioned "expert" FBI agents testifying on organized
crime, especially where the facts and data relied on stems from
"countless nameless informers" of the underworld. 6 On the other
hand, what source is better to offer information pertaining to the
meaning of organized crime terms than the informers from the underworld? After all, they live and die with the vernacular. 7

50. Id.
51. WEINSTEIN'S EVIDENCE, supra note 28,
703[01].
52. See FED. R. EVID. 703 advisory committee's note.

53.
54.
55.
56.

Id.
Id.
Id.
See United States v. Locascio, 6 F.3d 924, 937-38 (2d Cir. 1993).

57. But see Paul F. Rothstein, Needed: A Rewrite, CRIM. JUST., Summer 1989, at 20.
Rothstein observes:
what criminal trial lawyer has not been frustrated by an opposing expert
witness who, during direct examination, orally dumps into the record for the jury
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IV.

HELPFULNESS OF THE GOVERNMENT'S USE OF
"EXPERTS" ON ORGANIZED CRIME

Organized crime has a long history in the United States. 8 The
to hear, hearsay* statements of others, the contents of inadmissible documents, and
loads of other inadmissible evidence, upon which the expert says he "relied" in
forming his opinion? The expert may know the opposing lawyer hasn't heard this
material earlier and isn't prepared for it. For all the opponent, court, and jury
know, it may be extremely unreliable. The Federal Rules of Evidence leave the
door open for experts to make this end run around hearsay and other rules....
Reliance by an expert is generally deemed to license admissibility. The opponent
has little opportunity to confront underlying people and sources and expose weaknesses. This may discourage cross examination altogether. In consequence, the jury
may be deceived into thinking a weak opinion is unassailable. The system (as well
as the opponent) is the loser.
Id. at 21-22.
Apparently in response to such ills, Federal Rule of Criminal Procedure 16(a)(1)(E),
which becomes effective December 31, 1993, now states that:
At the defendant's request, the government shall disclose to the defendant a
written summary of testimony the government intends to use under Rules 702, 703,
or 705 of the Federal Rules of Evidence during its case in chief at trial. This
summary must describe the witnesses' opinions, the bases and the reasons therefore, and the witnesses' qualifications.
FED. R. CRIM. P. 16(a)(1)(E).
58. See, e.g., STEPHEN Fox, BLOOD AND POWER, ORGANIZED CRIME IN TWENTIETHCENTURY AMERICA 36-40 (1989); PHILIP JENKINS, CRIME AND JUSTICE 38-39 (1984);
CHARLES E. SILBERMAN, CRIMINAL VIOLENCE, CRIMINAL JUSTICE 130 (1978).
The Mafia dates back to thirteenth century Sicily. It survived a long history of foreign
government control "often so despotic that they alienated the island's inhabitants and made
endurable the Mafia's peculiar system of private justice." 7 THE NEW ENCYCLOPEDIA BRITANNICA 665 (5th ed. 1986) [hereinafter BRITANNICA]. Mafia justice was grounded on omerta,
the code of silence, which "demanded humility coupled with a quality of manliness that
under no circumstances permitted recourse to legal authorities or any degree of cooperation
with them." Id. The historians that have researched the organization have concluded that the
Mafia was "conceived as a rebellion against Sicily's conquerors." SUBCOMM. ON INVESTIGATIONS, SENATE COMM. ON GOV'T OPERATIONS, ORGANIZED CRIME AND THE ILLICIT TRAFFIC
IN NARCOTICS, S. REP. NO. 72, 89th Cong., 1st Sess. 5 (1965) [hereinafter SENATE REPORT].
In modem times, however, the Sicilian Mafia no longer has its "ancient aura of revolutionary

and patriotic lawlessness and has become primarily a criminal combine specializing in fraud
and extortion, among other crimes." Id. at 5. In the nineteenth and twentieth centuries, those

who had been part of the Mafia in Europe attempted to reproduce the system in the United
States. BRITANNICA, supra, at 665. This attempt was largely successful, and by the 1930s the

"Mafia had become an integral part of the organized crime network that developed in the
United States." Id. Some considered it to be "the largest and most powerful of the syndicated
crime organizations." Id. This was confirmed by investigations that numerous U.S. government

agencies conducted in the 1950s and 1960s. Id. These investigations found that the Mafia in
the United States had "become very similar to its Sicilian prototype." Id. FBI intelligence
further discovered that the organization took the name La Cosa Nostra, which is Italian for
"our affair." Id. Through the 1950s and 1960s, the Mafia was comprised of twenty-four individual groups, or "families." Id. These "families were dispersed throughout the United States,
mostly in its large cities." Id. In most of these cities there was one family; in New York
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City, however, there were five. Id. They were structured as follows:
[The] heads of the most powerful families made up a commission whose primary
function was judicial. At the head of each family was a "boss" or "don" whose
authority could be challenged only by the commission. Each don had an underboss,
who functioned as a vice president and a consigliere, or counselor, a staff member
whose role as adviser gave him considerable power and influence.
Id, The growth of the Mafia and its role, however, have slowed, and "by the late 20th century some observers saw the Mafia's role in U.S. organized crime as a diminishing one,
owing in part to the gradual disappearance of the old-style bosses." Id. at 666. Another reason for this was "the gradual breakup of insulated Italian-Sicilian communities and the assimilation of that group into the larger American society, which effectively reduced the traditional breeding ground for prospective Mafiosi." Id.
Of course, organized crime is not limited to the Mafia or La Cosa Nostra; it includes
other groups. As early as 1965, a Senate report on organized crime observed that "[tihe
criminal element among Americans of Italian nativity or parentage is a minute percentage of
the millions of citizens of this country who have Italian backgrounds. The Mafia is certainly
not representative of the Italian heritage in America." SENATE REPORT, supra, at 2-3. However, almost all of the reported federal court cases discussing expert testimony on organized
crime involve the Mafia. See cases cited infra note 59.
In 1970, Congress passed the Organized Crime Control Act, which included the Racketeer Influenced and Corrupt Organizations Act, otherwise known as "RICO." Pub. L. No. 91452, 84 Stat. 941 (1970) (codified as amended at 18 U.S.C. §§ 1961-1968 (1993)). In general, "[u]nder RICO, it is a federal crime (1) to use income obtained from racketeering activity
to purchase any interest in an enterprise, (2) to acquire or maintain an interest in an enterprise through racketeering activity . . .or (4) to conspire to do any of the preceding." KENNETH W, CLARKSON E AL., VEST's BusiNEss LAw 106 (4th ed. 1987). Racketeering activity
is not a new type of substantive crime created by RICO; rather, RICO incorporates by reference approximately twenty-six separate types of federal crimes (for example theft from interstate shipment), and nine types of state felonies (for example arson) and states that if a person commits two of these offenses, he is guilty of "a pattern of racketeering activity." See
18 U.S.C. § 1961(1), (5) (1993). In its statement of findings and purpose, Congress found
that:
(I) organized crime in the United States is a highly sophisticated, diversified, and
widespread activity that annually drains billions of dollars from America's economy
by unlawful conduct and the illegal use of force, fraud and corruption; (2) organized crime derives a major portion of its power though money obtained from
such illegal endeavors as syndicated gambling, loan sharking, the theft and fencing
of property, the importation and distribution of narcotics and other dangerous drugs,
and other forms of social exploitation; (3) this money and power are increasingly
used to infiltrate and corrupt legitimate business and labor unions and to subvert
and corrupt our democratic process; (4) organized crime activities in the United
States weaken the stability of the Nation's economic system, harm innocent investors and competing organizations, interfere with free competition, seriously burden
interstate and foreign commerce, threaten the domestic security, and undermine the
general welfare of the Nation and its citizens; and (5) organized crime continues to
grow because of defects in the evidence-gathering process of the law inhibiting the
development of the legally admissible evidence necessary to bring criminal and
other sanctions or remedies to bear [on] the unlawful activities of those engaged in
organized crime and because the sanctions and remedies available to the Government are unnecessarily limited in scope and impact.
Pub. L. No. 91-452, § 1, 84 Stat. 922 (1970). The purpose of the act was to "seek the
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government, in prosecuting members of such organizations, often use
the testimony of experts to "explain" the operation, structure, membership, and terminology of organized crime families. 9 A somewhat

eradication of organized crime in the United States by strengthening the legal tools in the
evidence-gathering process, by establishing new penal prohibitions, and by providing enhanced
sanctions and new remedies to deal with the unlawful activities of those engaged in organized crime." Id.
59. See Locascio, 6 F.3d at 937; United States v. Skowronski, 968 F.2d 242, 246-47
(2d Cir. 1992) (upholding the use of expert testimony to explain terms such as "stand up,"
(i.e., unlikely to inform), likely to "flip," (i.e., likely to inform), and "made guy," (i.e., a
documented and sworn member of an organized crime family)); United States v. McGlory,
968 F.2d 309, 345 (3d Cir.) (upholding a DEA agent's "expert" testimony on heroin trafficking in and from Thailand), cert. denied, 113 S.Ct. 415, and cert. denied, 113 S.Ct. 627
(1992), and cert. denied, 113 S.Ct. 1388 (1993); United States v. Van Dor, 925 F.2d 1331,
1338-39 (11th Cir. 1991) (despite concluding that expert testimony on organized crime was
not connected to the defendants' activities, the court upheld the use of a government expert
witness, the principal investigator for the New York State Strike Force, who testified to the
hierarchy of the Gambino family and explained the role of each position in that hierarchy;
during this testimony the government also submitted into evidence recorded conversations in
which John Gotti, reputed to be the current boss of the Gambino family, discussed the structure of the Gambino organization and the roles of some of its members); United States v.
Long, 917 F.2d 691, 701 (2d Cir. 1990); United States v. Pungitore, 910 F.2d 1084, 1148-49
(3d Cir. 1990) (upholding, as useful background information, expert testimony by an FBI
agent on the structure of organized crime families within the Italian Mafia, namely, that
"there was a ruling body to La Cosa Nostra which is known as the Commission and it was
made up of various bosses from various families and their job was to set policy and to
mediate disputes that may come between the families"), cert. denied, II S. Ct. 2009 (1991);
United States v. Angiulo, 897 F.2d 1169, 1187-88 (1st Cir.) (defendant was convicted of
conspiracy to participate and participating in an enterprise through a pattern of racketeering,
loansharking, and gambling offenses; the court of appeals upheld the use of expert testimony
on the operations of La Cosa Nostra and the roles of the defendants in the organization
without the expert being required to disclose the identity of informants), cert. denied, 498
U.S. 845 (1990); United States v. Lamattina, 889 F.2d 1191, 1193-94 (1st Cir. 1989) (defendant was convicted of unlawfully making extortionate extensions of credit and attempting to
collect an extension of credit by extortionate means; at trial, the government presented the
testimony of an FBI agent who testified, as an expert witness, regarding the meaning of
terms used in the government's recorded conversations, such as "juice," (i.e., interest). The
court upheld the use of such testimony, finding that without it, the jury would probably have
been at a loss to understand the significance of part of the evidence); United States v.
Tutino, 883 F.2d 1125, 1133-34 (2d Cir. 1989) (defendants were convicted of conspiring to
distribute heroin and actual delivery of heroin after an FBI agent testified at trial as an expert about organized crime, defining the terms heard in the tape recording offered by the
government; the court held that the trial court did not abuse its discretion in concluding that
the testimony was relevant), cert. denied, 493 U.S. 1081 (1990); United States v. Pinelli, 890
F.2d 1461, 1474 (10th Cir. 1989) (defendants were found guilty of operating an illegal gambling operation, interstate use of a telephone to facilitate a gambling operation, income tax
evasion, failure to pay gambling occupation tax, and failure to file requisite tax forms after
an FBI agent testified as an expert witness on the roles of each of the participants in the
gambling operation and provided the jury with a glossary of gambling terms; the court of appeals held that considering the complexity of the case, as well as the average person's lack
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of familiarity with the professional gambling business, it was within the trial court's discretion to permit such testimony, as the agent's testimony would assist the jury in understanding
the evidence as provided under Rule 702), cert. denied, 494 U.S. 1038, and cert. denied, 495
U.S. 960 (1990); United States v. Theodoropoulos, 866 F.2d 587, 592 (3d Cir.) (observing
that "[in] dealing with organized crime or illegal narcotics operations, a lay jury is unlikely
to have knowledge as to the structure of the organization or the interrelationships between the
participants"), mandamus denied, 489 U.S. 1009 (1989); United States v. Angiulo, 847 F.2d
956, 973-75 (1st Cir.) (although recognizing that expert testimony of law enforcement officials
concerning the particular methods and practices of those engaged in organized criminal activity carries the risk of prejudicing criminal defendants, the court made clear that such evidence
is often helpful to the fact-finder in understanding the criminal activity at issue; the defendants had been prosecuted for racketeering, conspiracy, illegal gambling, and obstruction of
justice and the court upheld the trial court's admission of an FBI agent's expert testimony
about the structure and operations of La Cosa Nostra, and the defendants' relationships to it),
cert. denied, 488 U.S. 852 (1988); United States v. Daly, 842 F.2d 1380, 1388 (2d Cir.),
cert. denied, 488 U.S. 821 (1988); United States v. Patterson, 819 F.2d 1495, 1507 (9th Cir.
1987) (defendants were charged with conspiracy to distribute heroin, directing a criminal
enterprise, tax evasion, and failure to file tax returns after the government offered the testimony of an Oakland police officer as expert testimony on criminal narcotics distribution
organizations and how they operate; the court summarily concluded that expert testimony on
the structure of criminal enterprises is allowed to help the jury understand the scheme and
assess a defendant's involvement in it); United States v. Ardito, 782 F.2d 358, 363 (2d Cir.)
(defendants were convicted of conspiracy to obstruct justice and argued that the district court
erred in admitting the expert testimony of an FBI agent who described such terms as "captain," "capo," "regime," and "crew;" despite the fact that the indictment did not charge conduct relating to organized crime activities, the court held that the testimony aided the jury in
its understanding of recorded conversations, and was thus properly admitted), cert. denied,
475 U.S. 1141, and cert. denied, 476 U.S. 1160 (1986); United States v. Gigante, 729 F.2d
78, 83 (2d Cir.) (government references to organized crime), cert. denied, 467 U.S. 1206
(1984); United States v. Riccobene, 709 F.2d 214, 230-31 (3d Cir.) (defendants were convicted of RICO violations after the district court permitted an FBI agent to testify as an expert
to define certain terms used on the tapes, such as "La Cosa Nostra," "capi," and
"consigliere;" the court upheld the use of such testimony, finding that these terms were not
generally known and there was considerable value in having the words explained to the jury,
although the court failed to explain how it had such value), cert. denied, 464 U.S. 849
(1983); United States v. Scavo, 593 F.2d 837, 843-44 (8th Cir. 1979) (the defendants were
convicted of offenses arising out of interstate bookmaking operation; the court upheld the use
of government expert testimony by an FBI special agent on gambling enterprises as helpful);
United States v. Barletta, 565 F.2d 985, 992 (8th Cir. 1977) (upholding an FBI special
agent's expert testimony on the ways and language of bookmakers and high ranking members
of the "organization" or "outfit"); United States v. Alfonso, 552 F.2d 605, 618 (5th Cir.)
(upholding use of expert testimony by agent on bookmaking and gambling), cert. denied, 434
U.S. 857, and cert. denied, 434 U.S. 922 (1977); United States v. Morrison, 531 F.2d 1089,
1094 (1st Cir.) (upholding testimony of an FBI gambling expert concerning the results of an
analysis of betting slips and records seized from the gambling operation), cert. denied, 429
U.S. 837 (1976); United States v. Gambino, 818 F. Supp. 536, 537-38 (E.D.N.Y. 1993)
(prosecution was instituted against alleged members of organized crime family defendants and
government made motions in limine; the district court held that the use of expert testimony
on organized crime would be permissible after concluding that such matters were "reasonably
perceived as beyond the ken of the jury"); United States v. Gallo, 668 F. Supp. 736, 745
(E.D.N.Y. 1987) (displaying structure of Mafia leadership), afTd, 863 F.2d 185 (2d Cir.
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analogous situation to this kind of testimony is where a government

witness testifies on the meaning of "code words" used in a narcotic's
transaction. 6°
In United States v. Locascio,6' the court of appeals explored the
use of such "expert testimony" and explained how it was helpful to
the jury. More importantly, it created a new standard of review for
the district court to use in applying Rule 703.62 Part IV begins with
the general background of the Gotti case, followed by a look at the
court's holding concerning the scope of expert testimony and then
briefly examines what the Second Circuit considered to be the necessary qualifications of an expert on organized crime. Additionally, two
pre-Gotti cases are also examined.

A.

General Background of the Gotti Case

On July 18,

1991, John Gotti, Frank Locascio, Salvatore

Gravano, and Thomas Gambino were all charged with violating the

Racketeer Influenced and Corrupt Organizations Act ("RICO"). 63 The

charges alleged that the defendants unlawfully conducted and participated in the "affairs of a criminal enterprise through a pattern of
racketeering activity."' The government alleged that the criminal

1988), and cert. denied, 489 U.S. 1083 (1989); United States v. Gallo, 118 F.R.D. 316, 31718 (E.D.N.Y. 1987) (defendants filed motion in limine to limit the use of expert testimony
by FBI agents or other knowledgeable persons; the district court, Chief Judge Weinstein
writing, held that FBI agents could testify as experts as to methods of operation of organized
crime); see also People v. Vizzini, 591 N.Y.S.2d 281 (App. Div. 1992); People v. Portanova.
392 N.Y.S.2d 123 (App. Div. 1977).
60. See, e.g., United States v. Kusek, 844 F.2d 942, 949 (2d Cir.), cert. denied, 488
U.S. 860 (1988); United States v. Nersesian, 824 F.2d 1294, 1308 (2d Cir.), cert. denied, 484
U.S. 957, and cert. denied, 484 U.S. 958 (1987), and cert. denied, 484 U.S. 1061 (1988).
61. 6 F.3d 924 (2d Cir. 1993).
62. Id. at 938.
63. See 18 U.S.C. § 1962(c)-(d) (1988).
64. Locascio, 6 F.3d at 929. Sammy ("the Bull") Gravano, who was charged as the
"consigliere," or advisor to Gotti, pled guilty to a "superseding racketeering charge." Id. At
trial, Gravano was the prosecution's key witness against Gotti and Locascio. Id. Gambino,
who was charged as a "captain," had his charges severed. Id.
Gotti was charged with the following "predicate acts:" (1) the conspiracy to murder
and the murder of Paul Castellano, (2) the murder of Thomas Bilotti, (3) the conspiracy to
murder and the murder of Robert DiBerardo, (4) the conspiracy to murder and the murder
of Liborio Milito, and (5) the obstruction of justice at the Thomas Gambino trial. Id.
Gotti and Locascio were both charged with the following "predicate acts:" (I) the
conspiracy to murder and the murder of Louis DiBono, (2) the conspiracy to murder Gaetano
Vastola, (3) conducting an illegal gambling business in Queens, New York, (4) conducting an
illegal gambling business in Connecticut, (5) conspiracy to make extortionate extensions of
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enterprise was the Gambino Organized Crime Family of La Cosa
Nostra; John Gotti was alleged to be the head of the organization,
while Frank Locascio was accused of being the "underboss."'
The evidence introduced against Gotti and Locascio consisted
"mostly of lawfully intercepted tape-recorded conversations of the
defendants and other alleged members of the Gambino Family."'
The subject matter of these conversations included both past and
future criminal activity. The recordings offered the jury "a picture of
a large-scale enterprise" which was involved in a wide range of criminal activities.67
After a six-week trial, Gotti was found guilty of all charges, as
was Locascio, except that Locascio was found not guilty of the count
relating to a gambling operation in Queens, New York.6" Both defendants were sentenced to life in prison on the RICO and murder
counts, and the statutory maximum prison terms on all remaining
counts, with the sentences to run concurrently.
In their appeal to the Second Circuit, Gotti and Locascio raised a
"myriad of challenges," alleging, among other things, that the district
court committed reversible error in: (1) "disqualifying counsel for
both Gotti and Locascio for conflicts of interest," (2) admitting "certain expert testimony," (3) "allowing evidence of other crimes that
were inadmissible against them," and (4) "impaneling an anonymous
sequestered jury."7
The focus of the discussion below is on the defendants' challenge to the allowance of government expert testimony.
B. Gotti and the Scope of Expert Testimony
The defendants argued that the district court erred in admitting
the testimony of law enforcement experts to "assist the jury in under-

credit, and (6) obstruction of justice in the investigation of the Castellano, murder. Id.
Gotti and Locascio were also charged in separate counts for: (1) conspiracy to ob-

struct grand jury investigations, (2) bribery of a public servant, and (3) conspiracy to defraud
the United States. Id.
65. Id.
66. These tape recordings were from four different locations spanning a time period of
over eight years. The "most fruitful" location was an apartment two stories above the

Ravenite Social Club, located on Mulberry Street in New York City, in which the government had placed a listening device. Id. at 930.

67.
68.
69.
70.

Id.
Id.
Id.
Id.
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standing the structure of organized crime families."'" They challenged various aspects of FBI agent Lewis Schiliro's testimony, arguing that:
(1) [his] testimony was too broad and went beyond the scope of
expert testimony; (2) he was not properly qualified as an expert; (3)
his use of hearsay and un-introduced evidence to substantiate his
opinions violated Fed. R. Evid. 703, as well as the Confrontation
Clause; and (4) the availability of similar testimony by an accomplice witness rendered his testimony unnecessary.'
Interestingly, according to the opinion, it would seem that the defendants did not make a Rule 403 argument, that is, that any probative
value of the evidence was substantially outweighed by its prejudicial
effect.
Agent Schiliro had testified at "great length" describing the "nature and function of organized crime families," as well as "imparting
the structure of such families and disclosing the 'rules' of the La
Cosa Nostra."73 The court gave the example of Schiliro's testimony
which indicated that a "boss" was required to approve "all illegal
activity and especially all murders, and that the functions of the
'consigliere' and the 'underboss' are only 'advisory' to the boss."'74
Additionally, Schiliro interpreted the numerous taped conversations
which were played to the jury and identified the voices that were
contained on these tapes. Schiliro further named Gotti as the boss of
the Gambino Family and Gravano as the consigliere. He also identified numerous other members and associates of organized crime families, along with their titles, ranks and functions. However, when
pressed about his sources or background data for such conclusions,
Schiliro admitted they were not before the court. 5
After noting that the district court has "broad discretion" regarding the admission of expert testimony and that it will sustain its
admission unless "manifestly erroneous," the court first rejected
Gotti's challenge to the scope of the expert testimony.76 It began by
observing that previous Second Circuit cases, as well as other circuits,
have upheld the use of expert testimony on "the operation, structure,

71.
72.
73.
74.
75.
76.

Id. at 936.
Id.
Id.
Id.
Id. at 938.
Id. at 936.
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Concerning the

We continue to believe that despite the unfortunate fact that
our society has become increasingly familiar with organized crime
and its activities from such sources as newspapers, movies, television, and books, it is still a reasonable assumption that jurors are
not well versed in the structure and methods of organized crime
families. Moreover, much of the information gleaned from such
sources may be inaccurate. Consequently, the subject matter of
Agent Schiliro's testimony, namely the structure and operations of
organized crime families, was properly admitted.78
The use of the word "continue" implies that perhaps, someday, our
society will become well-versed in the structure and methods of organized crime. But even if it did, the standard is whether the testimony
will "assist" the trier of fact, not the common law standard of whether the subject matter is beyond the ken of the average juror. In another section of the opinion, however, the court asserted that because
"the charges against the [defendants] are intimately related to organized crime," the testimony was useful.79 Additionally, because much
of the evidence against the defendants consisted of electronic recordings, the expert testimony was necessary to explain the jargon contained on the recordings. It would certainly have been fruitless for the
jurors to hear tapes which in essence were in another "language."
Thus, it was necessary for the government to be allowed to introduce
evidence as to their meaning.
The court also observed that many of the sources jurors would
perhaps rely on, such as television and books, may be inaccurate."
Because of this possible inaccuracy, expert testimony was helpful. Yet
as discussed in part V, the court refused to mandate a determination
by the district court of whether the sources relied upon by the
government's expert FBI witness, in testifying on organized crime,

77. Id. at 936-37.
78. Id. at 937 (emphasis added).
79. Id. at 939.
80. "Much of the information gleaned from such sources may be inaccurate." Id. at 937.
Common movies depicting organized crime include: BuGsY (Tristar 1991), THE GODFATHER
(Paramount 1972), THE GODFATHER PART II (Paramount 1974), THE GODFATHER PART III
(Paramount 1990), and GOODFELLAS (Wamer Brothers 1990). Older films include: ANGELS
WiTH DIRTY FACES (Michael Curtiz 1938), CITY STREETS (Paramount 1931), CORSAIR (United
Artists 1931), LnrLE CAESAR (Wamer Brothers 1930), THE PUBLIC ENEMY (Warner Brothers
1931), SCARFACE (Howard Hughes 1932), and THE SECRET Six (Metro-Goldwyn-Mayer 1932).
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were accurate or not.81 At first blush, the disparate treatment of ju-

rors, as compared to experts, may seem inconsistent. However, qualified experts, unlike the average juror, should have the necessary background to "separate the wheat from the chaff." 2
1. United States v. Daly83
In determining that the "expert" testimony in Gotti was appropriate, the Second Circuit relied and expanded upon Daly. In Daly, the
defendants, Daly and Giardina, were charged with various crimes
stemming from "activities of the Gambino crime family."' These
crimes included conspiring to conduct a pattern of racketeering activi-

ty through the Gambino family, conspiracy to pay a bribe, and obstructing a federal criminal investigation."
Similar to the Gotti case, part of the government's case was
presented by tape recordings that the government had managed to

acquire by conducting surveillance of the home of Paul Castellano,
who was at the time the boss of the Gambino crime family.86 While
Giardina did not challenge the admission of the surveillance tapes
against him, he did argue that the admission of FBI Agent James
Kossler's "expert" testimony based on the tapes denied him a fair

81. Locascio, 6 F.3d at 938. The Gotti case was recently cited by the United States
District Court for the Southern District of New York. United States v. District Counsel of
New York City, No. 90 Civ. 5722, 1994 U.S. Dist. LEXIS 2512, at *2 (S.D.N.Y. Mar. 2,
1994). In this case, the government proffered an expert witness regarding organized crime and
its particular "manifestation," La Cosa Nostra. The defendants' motion to strike the expert's
testimony was denied "primarily" on the authority of Gotti. Id. What is interesting about this
case was that it was a bench trial. Thus, the defendants argued that expert testimony was not
needed because many of the sources of information on organized crime that jurors would rely
on, such as television, would not be relied upon by the court. Nonetheless, the district court
admitted the testimony because "U]ust [like] the FBI agent in [Gotti, the expert here] is in a
position to 'assist the trier of fact to understand the evidence or to determine a fact in issue.' Those truths are not altered by the fact that [Gott] was tried to a jury while the case
at bar is a bench trial." Id.
82. See United States v. Sims, 514 F.2d 147, 149 (9th Cir. 1975) ("Years of experience
teach the expert to separate the wheat from the chaff and to use only those sources and
kinds of information which are of a type reasonably relied upon by similar experts in arriving at sound opinions on the subject.").
83. 842 F.2d 1380 (2d Cir.), cert. denied, 488 U.S. 821 (1988); see Locascio, 6 F.3d at
936-39. The opinion in Daly was written by Circuit Judge Kearse, who was also part of the
Court of Appeals' panel which heard Gotti. The Goiti opinion was written by Circuit Judge
Altimari.
84. Daly, 842 F.2d at 1383.
85. Id.
86. Id.
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trial." Specifically, Agent Kossler testified on matters he heard on
the tapes, as well as outlining the method by which the Gambino
family had gained control over certain labor unions in the New York
City area.88 Giardina argued that the use of hearsay evidence was
"neither needed as expert testimony, nor proper background evidence."89
After laying down the standard of review (i.e., "[t]he decision of
the trial court to admit expert testimony is to be sustained on appeal
unless it is shown to be manifestly erroneous"), the court rejected
Giardina's arguments." The court explained that such evidence was
admissible to provide "background" for the crime charged, even if the
evidence did "not directly establish an element of the offense."9 It
also observed that when the "background evidence" is expert testimony, it may be considered as evidence of the truth of the matters
asserted if the opinions or inferences arrived at were based on "the
type of evidence normally relied on by experts in the field."92
In concluding that Kossler's testimony was "relevant" to assist
the jury in understanding the "nature and structure of organized
crime," the court observed: "There is no question that there was much
that was outside the expectable realm of knowledge of the average
jury."93 While it may be true that the some of the language used in
the tapes was outside the realm of knowledge of the jury, that is not
the standard; the standard is whether it assisted them.' For example,
an understanding of pharmacology and microbiology may be outside

87. Id. at 1387.
88. Id. at 1384.
89. Id. at 1387.
90. Id. at 1388.
91. Id.
92. Id.; see FED. R. EvlD. 703; discussion infra part V.
93. Daly, 842 F.2d at 1388.
For example, Kossler identified the five organized crime families that operate in
the New York area; he described their requirements for membership, their rules of
conduct and code of silence, and the meaning of certain jargon, such as the distinction between "a friend of ours" (i.e., a member of organized crime) and "a
friend of mine" (i.e., only a personal acquaintance and not an organized crime
member before whom "family" matters could be discussed); and he described how,
in general, organized crime has infiltrated labor unions.
Id.
94. See In re Japanese Elec. Prods. Antitrust Litig., 723 F.2d 238, 279 (3d Cir. 1983)
("[T]he requirement for admissibility that expert testimony be 'beyond the jury's sphere of
knowledge' adopts a formulation which was rejected by the drafters of Rule 702. While that
formulation applied prior to the adoption of evidence rules, it no longer applies."), rev'd on
other grounds, Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986).
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the jury's realm of knowledge, but that does not mean it would assist
the jury in the Daly case. Additionally, testimony regarding something

within the jury's knowledge may still assist the jury. For example,
although jurors may be able to weigh the accuracy of an eyewitness
identification based solely on the testimony of the eyewitness, testi-

mony from an expert in the field of human perception and memory
concerning the reliability of eyewitness identifications may assist the
jury.95 Similar to Daly, United States v. Gambino" also addressed
expert testimony on organized crime. The Gambino court erroneously
began its analysis by noting: "The threshold inquiry ... is whether
expert testimony is admissible to explain the operation, structure,
membership and terminology of organized crime families. That is, are

such matters 'reasonably perceived as beyond the ken of the ju97
ry?"r
Gotti and Rule 702 make clear that the appropriate analysis is

how the testimony assists the jury, not simply whether it is beyond
the ken of the average juror. When courts simply end their analysis at
whether the subject matter is within the expectable realm of knowledge of the jury, they fail to follow through with the analysis and
indicate how it assists the jury.98 The Federal Advisory Committee
has recently considered improvements for Rule 702, designed to clarify the trial court's role.99 Proposed Rule 702 titled "Testimony by
Experts" reads as follows:
Testimony providing scientific, technical, or other specialized

95. See United States v. Downing, 753 F.2d 1224, 1229 (3d Cir. 1985) (stating that expert testimony is permissible if "helpful to the jury in understanding evidence that is simply
difficult [though] not beyond ordinary understanding") (quoting STEPHEN SALTzBERG & KENNETH REDDEN, FEDERAL RULES OF EVIDENCE MANuAL 451 (3d. ed. 1982)).
96. 818 F. Supp. 536 (E.D.N.Y. 1993).
97. Id. at 538.
98. In addressing the propriety of expert testimony, the court in In re Air Crash Disaster at New Orleans, 795 F.2d 1230, 1234 (5th Cir. 1986) admonished:
The professional expert is now commonplace....
[And although] we adhere to the deferential standard for review of decisions
regarding the admission of testimony by experts. . . . [that] standard leaves appellate judges with a considerable task. We will turn to that task with a sharp eye,
particularly . . . where the record makes it evident that the decision to receive
expert testimony was simply tossed off to the jury under a "let it all in" philosophy. Our message to our able trial colleagues: it is time to take hold of expert
testimony in federal trials.
Id. at 1234.
99. See FED. R. EviD. 702 advisory committee's note (proposed amendments); 137
F.R.D. 156, 156-58 (1991).
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information, in the form of an opinion or otherwise, may be permitted only if (1) the information is reasonably reliable and will substantially assist the trier of fact to understand the evidence or to
determine a fact in issue and (2) the witness is qualified as an expert by knowledge, skill, experience, training, or education to provide such testimony. Except with leave of court for good cause
shown, the witness shall not testify on direct examination in any
civil action to any opinion or inference, or reason or basis therefor,
that has not been seasonably disclosed as required by Rule 26(a)(2)
and 26(e)(1) of the Federal Rules of Civil Procedure."
By requiring that the expert's testimony "substantially assist" the trier
of fact, the committee requires that courts more explicitly demonstrate
how such testimony is helpful.'0 ' In any event, courts should be
careful not to blur the distinction between evidence that is helpful and
evidence that is beyond the ken of the average juror."° This is especially true in cases involving testimony by experts on organized
crime. Such testimony, no doubt, has an extremely prejudicial effect
on the defendant. As illustrated by the case discussed below, the
government will often attempt to get such evidence admitted for just
such an effect.
2. United States v. Long"3
In addressing the helpfulness of the expert testimony, the Gotti
court distinguished the case it faced in Long. In Long, the Second
Circuit held that the district court improperly admitted expert testimony regarding organized crime families." 4 The defendants, Long and
Mahoney, were Teamsters officials who were convicted of participating in and conspiring to participate in a racketeering enterprise in
violation of RICO by misusing their union offices for private profits.' They had received kickbacks in exchange for inducing the union they represented to invest in various pension fund management
companies, as well as for arranging "sweetheart contracts." 6 The

100. Id. at 156.

101. Id.
102. Even if the case is a bench trial, the standard remains "helpfulness." See United
States v. District Counsel of New York City, No. 90 Civ. 5722, 1994 U.S. Dist. LEXIS
2512, at *1 (S.D.N.Y. Mar. 4, 1994).
103. 917 F.2d 691 (2d Cir. 1990).
104. Id. at 701.
105. Id. at 692-96.
106. Id. "Sweetheart contracts" are "contracts not in the employees' best interest which
are sometimes entered into between dishonest union officials and management." Bauer Weld-
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principle organizer of the criminal enterprise, who was the
government's key witness, was Jesse Hyman. 7 When Hyman took
the stand he admitted his association with organized crime families in
Buffalo, as well as his entry into criminal activities in New York
City."' He further explained the kickback scheme he had arranged
with Long, Mahoney, and one Vincent Rotondo, a member of the
DeCavalcante organized crime family in New Jersey that Hyman had
fostered a "relationship" with."
At trial, the government's first witness was FBI agent James
Kossler, no stranger to such expert testimony."' Kossler's testimony
explained how La Cosa Nostra was divided into families that conduct
operations in New York and New Jersey.' He then described the
structure of the family, highlighting the respective roles of "the boss,"
the "underboss," "the consigliere," "capos," and "soldiers." He further
explored the difference between "made members" and "associates,"
and the meaning of "vouching," "sit downs," and "sweetheart contracts." He listed the activities of these families as "gambling, loan
sharking, theft, fencing and labor racketeering."". 2 Lastly, he named
Rotondo as an underboss of the DeCavalcante crime family."'
The court failed to see how Agent Kossler's testimony either
assisted the jury in "understand[ing] the evidence or [in] determin[ing]
a fact in issue" as required by Rule 702."' The government had argued that the "nexus between the crimes charged and organized crime
families was the fact that Rotondo was a 'made member' of the
DeCavalcante family and Hyman was an 'associate.""'" Although
the court agreed that Rotondo's contacts with organized labor, through
his position in the DeCavalcante crime family, were relevant to explain to the jury how and why he was able to arrange Hyman's various schemes," 6 it concluded that:
Hyman, however, could have testified to that fact, and there was no

ing and Metal Fabricators, Inc. v. NLRB, 358 F.2d 766, 769 (8th Cir. 1966).
107.
108.
109.
110.
111.
112.
113.
114.
115.
116.

Long, 917 F.2d at 693.
Id.
d
See discussion supra part IV.B.1.
Long, 917 F.2d at 701.
Id.
Id.
Id.
Id.
Id. at 701-02.
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need to call an expert to explain the hierarchical structure of organized crime families, their jargon, the various unrelated criminal
activities in which they engage, and so forth."7
This leads to the question: if Hyman had been unavailable to testify,
would the court in Long still have concluded that the admission of
expert testimony was improper?
The defendants in Gotti seized on the above language and argued
that because Gravano, an accomplice witness, was available to provide similar testimony to Agent Schiliro on the operations of organized crime families, the government should not.have been allowed to
introduce Schiliro's expert testimony on the subject."' The Gotti
panel, however, did not read Long as prohibiting "a government agent
from testifying as an expert merely because an accomplice witness is
also available..""9 The Gotti court correctly focused on other language in Long which had concluded that the expert testimony was
improperly admitted because the crime alleged had merely a "marginal connection to organized crime," not because a lay fact witness was
available to offer similar testimony.' But the court really needed to
go no further than the quoted language above. When the Long court
observed that "Hyman, however, could have testified to that fact," the
fact it was referring to was that Rotondo had contacts in organized
labor as a result of his position in the DeCavalcante crime family and
demanded a fee for his services. This was relevant to explain to the
jury how and why he was able to facilitate Hyman's various schemes
by introducing him to Long. When the Long court stated "there was
no need to call an expert to explain the hierarchical structure of organized crime families," this statement was meant to stand independent
of whether Hyman could have explained organized crime jargon.
Therefore, even if Hyman would have been unavailable to testify,
Kossler would, nonetheless, not have been able, absent a demonstration of its helpfulness, to explain the hierarchical structure of organized crime families. Here, the Long court correctly focused on how
the expert evidence was helpful to the jury and not simply whether it
was beyond the ken of the jury.
In addressing whether the testimony would be helpful to the
average juror, the Long court concluded:

117.
118.
119.
120.

Id. at 702.
United States v. Locascio, 6 F.3d 924, 939 (2d Cir. 1993).
Id.
Id. (quoting Long, 917 F.2d at 702).
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We do not believe that a New York jury needs expert testimony to

understand that those who facilitate or broker kickback schemes may
expect a commission from the proceeds. "Sweetheart contracts" are
also not the unique product of organized crime, the term being a
general one used to refer to corrupt collective bargaining agreements.'

The court also pointed out that the sharing of the proceeds from
illegal kickback schemes with those who facilitate them is hardly a
unique arrangement found only where "made members" introduce
"associates" to crooked labor leaders: "Indeed, recent highly-publicized scandals in New York City have involved payments to political
leaders in exchange for their services as facilitators of corrupt
schemes."'" Thus, the Long court took into account information
which the Gotti court had discounted. Specifically Gotti noted:
We continue to believe that despite the unfortunate fact that our
society has become increasingly familiar with organized crime and

its activities from such sources as newspapers, movies, television,
and books, it is still a reasonable assumption that jurors are not well
versed in the structure and methods of organized crime families.

Moreover, much of the information gleaned from such sources may
be inaccurate."

Long was willing to impute knowledge from outside sources that the
Gotti court viewed as unreliable.
In Gotti, Agent Schiliro testified as both a fact witness and an
expert witness. 24 The Long court seemed to imply that if its expert,

121. Long, 917 F.2d at 702.
United States v. Friedman, 854 F.2d 535, 550-51 (2d Cir. 1988) ("one percent
122. Ld.;
of proceeds of government contract to political leader who served as 'peacemaker'"), cert.
denied, 490 U.S. 1004 (1989).
123. Locascio, 6 F.3d at 937; see also United States v. Castillo, 924 F.2d 1227, 1230-33
(2d Cir. 1991) (rejecting expert testimony on purported methods of Washington Heights drug
dealers where court was "not convinced that New York jurors in today's climate, flush with
daily news of the latest drug bust, need an expert to enlighten them as to such elementary
issues as the function of a scale or index card in a drug deal"); United States v. Brown, 776
F.2d 397, 400 (2d Cir. 1985) (allowing expert testimony where the expert "knew a good deal
more about street narcotics deals in Harlem than did the jurors, who would consequently be
'assisted' by his description of the terms and practices generally used in such sales"), cert.
denied, 474 U.S. 1141 (1986).
124. Testimony by a witness who serves as both a fact and expert witness is common.
For example, a doctor could testify on treatment given to a patient, while at the same time
offering expert testimony on such treatment.
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Kossler, had testified as a fact witness as well, his testimony would
have been even more prejudicial than if he just testified as an expert."z In discussing the prejudicial effects of such testimony, the
court explained that "[t]his sort of generalized information-by definition not directly related to the case at hand-was quite prejudicial
in a case with so thin a nexus to organized crime. For example, because it was generalized, cross-examination could not blunt its prejudicial effect."' 6
In closing its discussion of the testimony, the Long court recognized the broad discretion the district court has in admitting such
testimony, yet concluded it was still unwarranted:
We appreciate that the district court has considerable discretion
in balancing probative value against prejudicial effect and in evaluating the need of the jury for expert testimony, and that criminal

conduct may be a proper subject of such testimony. At the time of
Agent Kossler's testimony, however, the court had before it only the

indictment and an offer of proof, neither of which demonstrated
relevancy. Greater inquiry should have been made as to the degree
to which the hierarchy, jargon and general criminal activities of
organized crime families would be relevant."

The Gotti case, in contrast to Long, had anything but a thin relationship to organized crime. Absent the expert testimony, the jury would
have been at a loss to understand many of the tapes introduced into
evidence. Consequently, the Second Circuit was correct in concluding
that the expert testimony was helpful.
C. Qualifications of an Expert on Organized Crime
The defendants in the Gotti case also argued that because Agent
Schiliro was not knowledgeable in "linguistics, the sociology of
crime, tape recording technology, and voice analysis," he was not

125. Long, 917 F.2d at 702 ('The fact that the agent did not testify about the particular
facts of the instant matter does not reduce the prejudice").
126. Id. at 702.
Although Rotondo played only an introductory role in facilitating Hyman's relationship with Long, calling Agent Kossler as the first prosecution witness had the
effect of implicating Long and Mahoney as part of a much larger criminal organization and associating them with all of the sinister aspects and activities of that
criminal organization. It thus operated less to aid the jury than to prejudice it.
127. Id. at 703 (citations omitted).
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properly qualified as an expert. 2 ' Therefore, the argument goes, he
could not interpret tapes or give his opinion on the Gambino Family
structure.129 The court rejected this argument, observing that it "ignore[d] the fact that Schiliro had been an FBI agent for seventeen
years, and for five years had been on the FBI's Organized Crime
Program, a squad that investigated only organized crime.""' From
this experience, the court concluded that Schiliro's background qualified as "special knowledge" under Rule 702. The court cited two
cases for this proposition, both narcotic experts testimony cases.'

The court observed that Schiliro "did not need to be a voice analysis
expert to [understand what was being said], nor did he need a lin-

guistics degree to understand what was being said."' 32 Finally, in
response to the defendants' argument that Schiliro had never been
qualified as an expert before, the court correctly noted that "even the
most qualified expert must have his first day in court."'33
V. THE "REASONABLE RELIANCE" REQUIREMENT OF RULE 703
An important issue addressed in Gotti was what level of review
a district court should accord the facts or data that form the basis for
the "expert" testimony. Under Federal Rule of Evidence 703, the facts
that form the basis for an expert's opinions or inferences need not be

admissible in evidence "if a type reasonably relied upon by experts
in the particular field."' 134 Before Gotti, two approaches have tradi128. Locascio, 6 F.3d at 937.
129. This was an alternative argument, to be relied upon if the court determined that the
subject matter of the expert testimony were proper, which the court in fact did find. In other
words, the defendants attempted to discredit the witness by arguing that he was not qualified
to testify as an expert, i.e., he did not have the requisite, knowledge, skill, experience, training, or education.
130. Locascio, 6 F.3d at 937.
131. See United States v. Simmons, 923 F.2d 934, 946 (2d Cir.) (holding that a veteran
DEA agent was "well-suited" to offer expert testimony about coded narcotics terminology),
cert. denied, 111 S. Ct. 2018 (1991); United States v. Roldan-Zapata, 916 F.2d 795, 805-06
(2d Cir. 1990) (holding that a narcotics investigator was properly qualified to testify about
"the narcotics-related nature" of items found in a defendant's apartment and about "drug
trafficking techniques generally"), cert. denied, 111 S. Ct. 1397 (1991); see also United States
v. Hoffman, 832 F.2d 1299, 1310 (1st Cir. 1987) (noting that "[e]xpertise is not necessarily
synonymous with a string of academic degrees or multiple membership in learned societies");
Weinstein, supra note 18, at 485-86 (arguing that the formulation and enforcement of ethical
standards for expert witnesses might help cure current abuses; for example, if a state-licensed
expert gives an unprofessional opinion on the stand, he should be subject to state discipline).
132. Locascio, 6 F.3d at 937.
133. Id. at 937.
134. FED. R. EVID. 703 (emphasis added); see JACK B. WEINSTEIN ET AL, EVIDENCE

Published by Scholarly Commons at Hofstra Law, 1993

29

Hofstra Law Review, Vol. 22, Iss. 1 [1993], Art. 5
HOFSTRA LAW REVIEW

[Vol. 22:177

tionally been used when applying the "reasonably reliance" requirement: one restrictive and one liberal.'35 Under the restrictive view,
the trial court is required to determine not only whether the data is of
a type reasonably relied upon by experts in the field, but also whether the underlining data is untrustworthy for hearsay or other reasons.' 6 Under the liberal view, an expert is allowed to base an
opinion on data of the type reasonably relied upon by experts in the

field, without the court separately determining the trustworthiness of
the particular data involved. 3 7 Thus both views first ask whether the

expert's opinion relies upon information that other experts in the field
would rely upon, and that the testifying expert relies upon the data
for purposes other than testifying in a lawsuit. If the experts in the

field deem that information reliable, the liberal view ends the inquiry

CASES AND MATERIALS 440 (8th ed. 1988) (notes on the basis of expert testimony).

135. See In re "Agent Orange" Prod. Liab. Litig., 611 F. Supp. 1223, 1243 (E.D.N.Y.
1985), off'd on other grounds, 818 F.2d 187 (2d Cir. 1987), cert. denied, 487 U.S. 1234
(1988).
136. See Barrel of Fun, Inc. v. State Farm Fire & Casualty Co., 739 F.2d 1028, 1033
(5th Cir. 1984) (holding that an expert's testimony was inadmissible because the acts underlying the opinion were "inherently suspect"); see also Gong v. Hirsch, 913 F.2d 1269, 1273
(7th Cir. 1990) (concluding that the evidence involved was considered the type of evidence
reasonably relied upon by experts, at that Rule 703 does not automatically mean that the
information itself is independently admissible in evidence); Marsee v. United States Tobacco
Co., 866 F.2d 319, 323-24 (10th Cir. 1989) (disallowing experts from testifying in detail
about hearsay data that helped them form their opinions); Ricciardi v. Children's Hosp. Medical Ctr., 811 F.2d 18, 25 (1st Cir. 1987) (concluding that the court must determine reasonable reliance); Viterbo v. Dow Chem. Co., 826 F.2d 420, 421 (5th Cir. 1987) (allowing trial
judge to closely examine the underlying data upon which an expert had based his conclusions); In re "Agent Orange" Prod. Liab. Litig., 611 F. Supp. at 1243-45 (same); see generally Becker & Orenstein, supra note 10, at 894-95 (acknowledging the burden on the trial
judge in making an independent determination, but concluding that judges should still determine the extent of reasonable reliance; in any event, the authors believe that the circuit split
should be resolved).
137. See In re Japanese Elec. Prods. Antitrust Litig., 723 F.2d 238, 276 (3d Cir. 1983)
(reversing the district court because it improperly "substituted its own opinion as to what
constitutes reasonable reliance for that of the experts" in the relevant field; "[t]he proper
inquiry is not what the court deems reliable, but what experts in the relevant discipline deem
it to be"), rev'd on other grounds, Matsushita Elec. Indus. v. Zenith Radio Corp., 475 U.S.
574 (1986); see also Christophersen v. Allied-Signal Corp., 939 F.2d 1106, 1115 (5th Cir.
1991) (en banc), cert. denied, 112 S. Ct. 1280 (1992); Peteet v. Dow Chem. Co., 868 F. 2d
1428, 1432 (5th Cir. 1989) (concluding that the reliability of the basis of the expert's underlying data is generally considered a matter for the profession, and the court cannot reject the
expert's uncontested testimony as to acceptability); United States v. Lundy, 809 F.2d 392,
395-96 (7th Cir. 1987) (same); United States v. Bramlet, 820 F.2d 851, 856 (7th Cir.), cert.
denied, 485 U.S. 861 (1987); Lewis v. Rego Co., 757 F.2d 66, 74 (3d Cir. 1985); United
States v. Affleck, 776 F.2d 1451, 1457-58 (10th Cir. 1985); Stevens v. Cessna Aircraft Co.,
634 F. Supp. 137, 142 (E.D. Pa.), aJffd, 806 F.2d 252 (3d Cir. 1986).
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there, 3 ' while the restrictive view goes further and requires the
court itself to look at the underlying data and analyze it for trustworthiness.139 Gotti offered a third approach.

138. Carlson describes the trial court's role as follows:
When the expert relies on unadmitted data, the trial court must decide
whether this data is of a type reasonably relied upon by experts in the field. The
proper foundation for expert opinion requires that the testifying expert affirm that
he regularly relies on nonrecord matter of the kind involved in the litigated case.
After the specialist states that he considered such material in forming his opinion,
he should identify whether his professional judgments are based in whole or in
part on this information. Thereafter, the proponent must establish that other, similar
experts place reasonable and customary reliance on the kind of material upon
which the expert relied. Finally, several courts impose a requirement that the trial
judge make an independent assessment of the underlying data.
Carlson, Policing the Bases, supra note 10, at 587-88 (footnotes omitted).
139. In In re "Agent Orange" Products Liability Litigation, Chief Judge Weinstein of the
United States District Court for the Eastern District of New York, in a lengthy and instructive opinion, laid out the legal standards governing expert testimony. 611 F. Supp. at 1239.
Specifically, the case involved a class action brought by Vietnam veterans and members of
their families who had opted out of a class action previously certified by the court. Id. at
1228. They argued that as a result of the veterans' exposure to Agent Orange, a herbicide
manufactured by the defendants, they suffered from various health problems. Id. The main
issue was the value of expert medical opinions on causation by a hematologist and a pathologist. The experts had formed their opinions by relying on forms completed by veterans which
allowed the veterans to check-off symptoms attributable to their exposure to Agent Orange in
Vietnam. For example, the checklist asked if the veteran suffered from fatigue, headaches,
night sweats, loss of smell, and a host of other ailments. The checklist was entitled
"symptomology." In applying Rule 703, Judge Weinstein embraced the restrictive view:
mhe court may not abdicate its independent responsibilities to decide if the basis
meet minimum standards of reliability as a condition of admissibility. If the underlying data are so lacking in probative force and reliability that no reasonable expert could base an opinion on them, an opinion which rests entirely upon them
must be excluded.
Id. at 1245 (citation omitted). After exploring the merits of the underlying data and finding
the data insufficient, the court excluded the expert opinions based on them. However, it also
excluded the opinions because it concluded that experts in the relevant field would not rely
upon such data:
Plaintiffs' checklists and "affidavits," illustrated by Appendix "A" to this
opinion, submitted with Dr. Singer's affidavits are not material that experts in this
field would reasonably rely upon and so must be excluded under Rule 703 ...
[This] court takes judicial notice-based on hundreds of trials-that no reputable
physician relies on hearsay checklists by litigants to reach a conclusion with respect to the cause of their afflictions.
Id. at 1246. Thus, even under the liberal view, the evidence could be withheld. See Rice,
supra note 10, at 589-90 (observing that this ruling reaffirmed the established Rule 703 principle that the "reasonably relied upon" standard is "one of practice, not trial preparation").
Because the experts' evidence was not deemed admissible, an important expert witness issue
was never reached, that is, the role of supporting data once an expert's opinion is deemed
admissible. Specifically, after an expert testifies, does the background data from which he
derived his conclusion become admissible evidence on behalf of the proponent of the expert
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Part V begins with a look at the Gotti flexible approach, followed by a look at two major cases regarding expert testimony, one
embracing the restrictive view and the other embracing the liberal

view. Then another approach, Rhode's reliability versus unreliability
approach, is examined. Finally, Part V concludes by arguing that until
the Federal Rules are revised, federal courts should apply the Gotti

flexible approach.
A.

The Gotti Flexible Approach1"

The defendants in Gotti argued that because Agent Schiliro relied
upon "countless nameless informers and countless tapes not in evidence," his testimony violated Federal Rule of Evidence 703 and the
Confrontation Clause of the Sixth Amendment to the United States
Constitution. 4' The "thrust of their argument" was that Agent

Schiliro "did not actually testify as an expert, but rather was simply a
conduit allowing inadmissible evidence and arguments to flow into

the court."' 42 In rejecting this argument, the court concluded that the
testimony was proper because under Rule 703, "the facts that form

the basis for an expert's opinion or inferences need not be admissible
in evidence 'if of
a type reasonable relied upon by experts in the
43
particular field.""

witness? Carlson, Policing the Bases, supra note 10, at 587-88. Carlson argues that although
an expert should be able to identify inadmissible background documents that formed the basis
of his opinions, the expert should not be able to in "wholesale fashion" report fully to the
jury the "unauthenticated background data as an exhibit on behalf of the party that offered
the expert's courtroom opinion." Id. at 583-85. In other words, "[o]nce the expert identifies
the sources for his conclusions during direct examination, the reference to outside material is
complete." Id. at 585. Moreover, Carlson notes, "when the background information meets the
requirements of other rules, it may be independently admissible." Id. at 590. But see Rice,
supra note 10, at 585 ("Admitting an expert's opinion, but not its basis, is illogical because
one cannot accept an opinion as true without implicitly accepting the facts upon which the
expert based that opinion. The value of any conclusion necessarily is tied to and dependent
on its premise."). Some courts justify the admission of the underlying expert data on the
grounds that it illustrates the basis for the expert's opinion, and is not offered as substantive
evidence. See Carlson, Experts as Hearsay Conduits, supra note 10, at 860 n.7 (citing cases);
see also Faigman, supra note 10, at 878 (arguing that if an expert's opinion rests on hearsay
deemed unreliable by the court, "neither the opinion, nor the hearsay should be permitted; if
the expert opinion rests on reliable hearsay, the opinion and hearsay should be permitted to
go to the jury").
140. See United States v. Locascio, 6 F.3d 924, 937-38 (2d Cir. 1993).
141. Id.
142. Id. at 936.
143. Id. at 938.
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Schiliro was entitled to rely upon hearsay as to such matters as the
structure and operating rules of organized crime families and the
identification of specific voices heard on tape in forming his opinion, since there is little question that law enforcement agents routinely and reasonably rely upon such hearsay in the course of their
duties. An expert who meets the test of Rule 702, as Schiliro does,
is assumed "to have the skill to properly evaluate the hearsay, giving it probative force appropriate to the circumstances."'"
The issue in the court's eyes was whether this type of evidence
was reasonably relied upon by law enforcement agents in the
field. 45 The court concluded that it was and, in fact, that this reliance was "anticipated by Rule 703.146 It agreed in part with the
restrictive view, holding that "a district court is not bound to accept
expert testimony based on questionable data, simply because other
experts use such data in the field."'47 However, it also declined to
"shackle the district court with a mandatory and explicit trustworthiness analysis.' ' 4 Thus, under the Second Circuit standard, the district court has the flexibility to either conduct an explicit trustworthiness analysis, or not to do so.'

In other words, the district court

must first ask whether the experts in the relevant field would rely on
the facts or data the testifying expert relied upon. If the court concludes that such experts would rely on such data, it is then within the
district court's discretion to either conduct a trustworthy analysis of
the information or not to do so.' Before Gotti, the Second Circuit

144.

Id. (quoting In re "Agent Orange" Prod. Liab. Litig., 611 F. Supp. 1223, 1245

(E.D.N.Y. 1985)); see also Rice, supra note 10, at 586 (through "examination, evaluation, and
reliance [the expert] can provide [an objective assurance of reliability]-an assurance that
historically has justified exceptions to the hearsay rule"). In In re "Agent Orange" Product
Liability Litigation, cited in Gotti, Judge Weinstein had in fact embraced the restrictive test
of Rule 703, requiring courts to examine the reliability of the expert's sources. 611 F. Supp.

at 1234-44.
145.

Locascio, 6 F.3d at 938.

146. Id.
147. Id.
148. Id.
149. Implicit in Gotti was that an expert's opinion should be excluded if experts in the

field would not rely upon the hearsay or other information. The court also rejected any violation of the Confrontation Clause of the Sixth Amendment. Id. at 938; see also Rice, supra
note 10, at 584 ("recent developments suggest that no confrontation problem exists" when
experts rely on inadmissible facts). But see Carlson, Policing the Bases, supra note 10, at
592-93 ("Rule 703 must never become the backdoor exception to the hearsay rule because

the sixth amendment entitles a defendant to confront his accusers.").
150.

But see Michael D. Wade, Counterpoint: Should Michigan Rule of Evidence 703 Be

Revised?, 70 MICH. B.J. 572 (1991) (concluding that Federal Rule 703 gives the trial court
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had not squarely addressed which approach, restrictive or liberal, it
would adopt.'

To support its new standard, the court pointed out

that the district judge, "who has the ideal vantage point to evaluate
an expert's testimony during trial, already has the authority under
[Rule] 403152 to conduct an explicit trustworthiness analysis should

she deem one necessary."'5 The court further observed:
[W]e assume that the district court consistently and continually performed a trustworthiness analysis sub silentio of all evidence introduced at trial. We will not, however, circumscribe this discretion by

no discretion in allowing or disallowing into evidence hearsay evidence reasonably relied
upon by experts in the field of expertise in question); Weinstein, supra note 18, at 482
("[H]ow can discretion be bridled in a manner predictable and fair?"). Wade argues that Rule
703 is overly broad in allowing in hearsay evidence. Wade, supra, at 572. He gives the following example. Suppose that certain evidence is inadmissible under any hearsay exception,
yet the proponent needs the evidence in the record. "One may merely hire an expert who
will assert that such as he or she reasonably relies on the data and 'presto!' the inadmissible
becomes admissible in Federal Court." Id. at 574. There are two problems with the above
argument. First, it overlooks Rule 702, which requires the expert to meet certain qualification
requirements. See discussion supra part IV.C. Second, under Rule 703, the fact that a particular expert relies on such evidence is insufficient; the expert must show that others in the
relevant field rely on such data. FED. R. EVID. 703. Moreover, under the flexible approach,
the court would have the authority to look through the expert's testimony and deem it a
sham if such underlying data is untrustworthy.
151. See In re "Agent Orange" Prod. Liab. Litig., 611 F. Supp. 1223, 1244 (E.D.N.Y.
1985), affid on other grounds, 818 F.2d 187 (2d Cir. 1987), cert. denied, 487 U.S. 1234
(1988). In this case, Chief Judge Weinstein concluded that "[a]lthough the Second Circuit has
not squarely addressed [the Rule 703] issue, there is some indication that it would adopt a
narrower view than that espoused by the Third Circuit [in In re Japanese Elec. Prods. Antitrust Litig., 723 F.2d 238, 276 (3d Cir. 1983), rev'd on other grounds, Matsushita Elec.
Indus. v. Zenith Radio Corp., 475 U.S. 574 (1986)]." Having addressed the merits of both
the restrictive and liberal approaches, Judge Weinstein ultimately embraced the restrictive
view. See discussion supra note 139. However, just two years later in United States v. Gallo,
Judge Weinstein held, without mentioning the restrictive approach, that FBI agents could
testify as experts as to methods of operation of organized crime. 118 F.R.D. 316, 318
(E.D.N.Y. 1987). He concluded that Rule 703 permits an expert to rely on hearsay as the
foundation for his opinion, but made no independent determination of the underlying data's
trustworthiness. Id.
152. "Although relevant, evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury,
or by considerations of undue delay, waste of time, or needless presentation of cumulative
evidence." FED. R. EVID. 403.
153. Locascio, 6 F.3d at 938-39 (footnote added); see generally Weinstein, supra note 18,
at 473. Chief Judge Weinstein, expressing concern with allowing judges too much discretion,
said as follows: "The wise judge using [rules 702 and 703], along with Rule 403, can control eveything [sic] and prevent prejudice. Who, however, will know who is--or will
trust-the wise judge? Certainly not I, who looks each morning in the mirror at an aging
head being shaved and knows how almost inexhaustible are its reserves of ignorance and
bias." Id. at 479.
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burdening the court with the necessity of making an explicit determination for all expert testimony."

The obvious question is whether the court was justified in assuming that the district court made such a trustworthiness analysis

sub silentio. If such analysis was in fact done, by allowing a sub
silentio analysis of the experts' facts or data, the court seemed to lean
more toward the restrictive approach. The liberal view would not
permit such analysis; once it was found that experts in the relevant
field relied upon such data, the inquiry would end. Yet in its citation
to Daubert v. Merrell Dow Pharmaceuticals, Inc., 5 the Court
seemed to back away from the restrictive approach and find support

for its flexible approach. In Daubert, the Supreme Court held that the
"general acceptance" rule of Frye v. United States"6 did not survive
the enactment of the Federal Rules of Evidence. 57 The Court con-

154. Locascio, 6 F.3d at 939.
155. 113 S. Ct. 2786 (1993).
156. 293 F. 1013 (D.C. Cir. 1923). Under the "general acceptance" requirement, before
novel scientific evidence or techniques can be admitted in court, the proponent of the evidence has to show that the evidence has gained general acceptance in the particular field. Id.
at 1014. "[W]hile courts will go a long way in admitting expert testimony deduced from a
well-recognized scientific principle or discovery, the thing from which the deduction is made
must be sufficiently established to have gained general acceptance in the particular field in
which it belongs." Id. Frye involved the question of whether expert testimony on the result
of a deception test performed on the defendant was permissible. Id. at 1013. "It [was] asserted that the blood pressure is influenced by change in the emotions of the witness, and that
the systolic blood pressure rises are brought about by nervous impulses sent to the sympathetic branch of the autonomic nervous system." Id. The court rejected such testimony concluding that "the systolic blood pressure deception test has not yet gained such standing and
scientific recognition among physiological and psychological authorities as would justify the
courts in admitting expert testimony deduced from the discovery, development, and experiments thus far made." Id. at 1014.
157. Daubert, 113 S. Ct. at 2793. In rejecting the Frye standard, the Supreme Court
observed: "Nothing in the text of [Rule 702] establishes 'general acceptance' as an absolute
prerequisite to admissibility ....
The drafting history makes no mention of Frye, and a rigid
'general acceptance' requirement would be at odds with the 'liberal thrust' of the Federal
Rules and their 'general approach of relaxing the traditional barriers to "opinion" testimony."'
Id. at 2794 (quoting Beech Aircraft Corp. v. Rainey, 488 U.S. 153, 169 (1988)). "That austere standard, absent from and incompatible with the Federal Rules of Evidence, should not
be applied in federal trials." Id. at 2794. The petitioners in Daubert were two minor children
born with serious birth defects. Id. at 2791. They and their parents sued the defendant alleging that the birth defect had been caused by the mothers' ingestion of Bendectin, a prescription anti-nausea drug marketed by Merrell Dow. Id. After discovery, Merrell Dow moved for
summary judgment arguing that Bendectin does not cause birth defects in humans and that
the petitioners would not be able to procure any admissible evidence to the contrary. Id. The
district court granted Merrell Dow's motion based on a well-credentialed expert's affidavit
concluding, upon reviewing the extensive published scientific literature on the subject, that
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cluded that such a rigid standard for admitting expert scientific testimony was inconsistent with the liberal thrust of the Federal
Rules.'58 Specifically, the Second Circuit opined: "Although Daubert
involved Rule 702 and scientific evidence, the flexibility of the Federal Rules also applies to Rule 703 and the determination of the trustworthiness of the sources of expert testimony. The district court has
broad discretion to decide the admissibility of expert testimony based
on inadmissible evidence."' 59
B. Two Major Cases:
The Restrictive Approach Versus the Liberal Approach
1. Barrel of Fun, Inc. v. State Farm Fire & Casualty Co."W
In Barrel of Fun, the court addressed the question of "whether
expert testimony based solely on the results of a psychological stress
evaluation (a "PSE") is admissible evidence.' 6 ' The case involved a
fire that destroyed a retail store owned by the plaintiffs Floyd

Guilbeau and his wife. When the plaintiffs submitted a claim to State
Farm Fire & Casualty Company pursuant to the store's insurance
policy, State Farm asserted that the fire was intentionally set by the

insured and refused to pay the claim. 62 Following a bench trial, the
district court found that Mr. Guilbeau was involved in setting the fire

and rendered judgment for State Farm.'63
maternal use of Bendectin was not shown to be a risk factor for human birth defects. Id.
This was so even though the petitioners had responded with testimony of eight other wellcredentialed experts, who based their conclusion that Bendectin can cause birth defects on
animal studies, chemical structure analyses, and "reanalysis" of previously published human
statistical studies. Id. at 2791-92. The district court concluded that this evidence did not meet
the applicable "general acceptance" standard for the admission of expert testimony. Id. at
2792.
158. Id. at 2794.
159. United States v. Locascio, 6 F.3d 924, 938 (2d Cir. 1993). Unfortunately, the court
did not explore the line between merely "allowing reliance on hearsay versus permitting full
evidentiary recitation of the hearsay." Carlson, Experts as Hearsay Conduits, supra note 10,
at 866. However, since the court adopted a flexible approach regarding "reasonable reliance,"
it would seem the same flexibility would apply regarding admission of the underlying data.
Thus the district court would have the discretion to merely limit the expert to rely on such
data or to allow a full evidentiary recitation of the data. Also, the court drew no distinction
between evidence that is inadmissible because of its unreliability and evidence that is inadmissible for policy reasons. See discussion infra part V.C.
160. 739 F.2d 1028 (5th Cir. 1984).
161. Id. at 1029. PSEs measure voice stress to indicate whether the subject is lying. The
court analogized PSE results with the inadmissible results of polygraph tests. Id at 1031.
162. Id. at 1029.
163. Id.
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Part of the defendant's case rested on the testimony of an arson
investigator for the fire marshal's office who was qualified by the
district court as an expert in fire investigation."6 The arson expert's
testimony was based on the results of a PSE which was given to the
plaintiff Guilbeau. The PSE indicated that Guilbeau had been involved in setting the fire. Although the district court excluded testimony by a non-expert relating to the results of the PSE, it admitted
the arson expert's testimony which was based on the PSE.'" The
Fifth Circuit held this admission erroneous:
In admitting [the arson investigator's testimony] the district
court relied on Fed. R. Evid. 703. We believe the court misapprehended the scope and effect of that Rule. It correctly noted that
under Rule 703, expert testimony may not be excluded merely because it is based on facts or data that are inadmissible in evidence.
However, the Rule does not guarantee the admissibility of all expert
testimony that meets its criteria if such testimony runs afoul of
other evidentiary requirements .... Because we hold today that PSE
evidence, whether in the form of raw data or expert opinion interpreting or extrapolating upon that data, is inherently suspect, Rule
703 cannot, standing alone, provide an avenue for its admission.'"
Thus, under the Barrel of Fun approach, even if experts in the
arson field relied upon such data and considered that data reliable, an
arson expert could not base his opinions on such data or discuss such
data in his testimony. 67 A strict interpretation of Barrel of Fun applied to organized crime experts would require the district court to
ensure that the underlying data the expert was relying on was trust16
worthy. 8

164. Id. at 1030.
165. Id. at 1033. The court held that PSE results, like polygraph evidence, were inadmissible. Id.

166. Id.
167. See id.; see also Carlson, Policing the Bases, supra note 10, at 588; Rhode, supra

note 10, at 1078-79.
168. See In re "Agent Orange" Prod. Liab. Litig., 611 F. Supp. 1223, 1245 (E.D.N.Y.
1985) ("[Tihe court may not abdicate its independent responsibilities to decide if the bases

meet minimum standards of reliability as a condition of admissibility."), affid on other
grounds, 818 F.2d 187 (2d Cir. 1987), cert. denied, 487 U.S. 1234 (1988).
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2. In re Japanese Electronic Products Antitrust Litigation"ec
In In re Japanese Electronic Products, the plaintiffs, National
Union Electric Corporation ("NUE") and Zenith Radio Corporation
("Zenith"), appealed from the district court's granting of summary
judgment in favor of all twenty-four defendants, consisting of various
Japanese electronics manufacturers."" The plaintiffs alleged the existence of a conspiracy to drive all American manufacturers of television receivers out of business. This conspiracy was to be carried out
by a "scheme to raise, fix and maintain artificially high prices for
television receivers sold by defendants in Japan and, at the same
item, to fix and maintain low prices for television receivers exported
to and sold in the United States."''
A large part of the NUE-Zenith case concerned an offer of proof
as to testimony to be given by expert witnesses." This testimony,
made in the form of five expert reports by various economics professors, as well as law school professors, examined in various contexts
the Japanese electronics industry and its role in the United States. 73
Despite the fact that there were "unequivocal and uncontradicted"
affidavits from each of the experts stating that the data they relied on
in forming their opinions were of a type reasonably relied upon by
experts in their respective fields, the district court rejected the evidence, substituting its own set of standards for determining reasonable
reliance. 74 The Third Circuit rejected this set of standards:

169. 723 F.2d 238 (3d Cir. 1983), rev'd on other grounds, Matsushita Elec. Indus. v.

Zenith Radio Corp., 475 U.S. 574 (1986).
170. Id. at 250.
171.

Id. at 251. The defendants' actions were alleged to violate various antitrust laws. Id.

172. Id. at 275.
173. Id. at 276. For example, one report written by Professor John Owen Haley, Associate Professor of Law, University of Washington, was entitled "Vertical Restraints by Japanese
Television Manufacturers: Anticompetitive Effects.' Id.
174. Id. at 276-77. Specifically, the standards included:
1. The extent to which the opinion is pervaded or dominated by reliance on
materials judicially determined to be inadmissible, on grounds of either relevance or

trustworthiness;
2. The extent to which the opinion is dominated or pervaded by reliance

upon other untrustworthy materials;
3. The extent to which the expert's assumptions have been shown to be

unsupported, speculative, or demonstrably incorrect;
4. The extent to which the materials on which the expert relied are within

his immediate sphere of expertise, are of a kind customarily relied upon by experts
in his field in forming opinions or inferences on that subject, and are not used
only for litigation purposes;
5. The extent to which the expert acknowledges the questionable reliability
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In substituting its own opinion as to what constitutes reasonable reliance for that of the experts in the relevant fields the trial
court misinterpreted Rule 703. The court's approach involved fundamental legal error because, as a matter of law, the district court
must make a factual inquiry and finding as to what data experts in
the field find reliable. There is no discretion to forbear from making
this inquiry and finding. Insofar as the district court substituted its
own views of reasonable reliance for those of the experts, therefore,

we review for legal error."5
To support its conclusion, the court noted that the experts would
provide the necessary "indice of reliability" under Rule 703176 The
court viewed the drafters, in promulgating Rule 703, as endorsing this
view." Moreover, it viewed any deficiencies of the underlying data
as going to the weight of the evidence, not to its admissibility. 78
Therefore, any deficiencies could be exposed through cross-examination of the expert witness."'
Applying this approach to experts on organized crime, once the
district court determines that the expert meets the requirements of
Rule 702 (i.e., helpfulness, etc.) and assuming that organized crime

of the underlying information, thus indicating that he has taken that factor into
consideration in forming his opinion;
6. The extent to which reliance on certain materials, even if otherwise
reasonable, may be unreasonable in the peculiar circumstances of the case.
Id.

175. Id. at 277.
176. Id.
177. Id.
178. Id. at 277-78; see Rice, supra note 10, at 588. Rice argues that "[to] maintain the
historical role of the expert under Rule 703, the underlying basis for the expert's opinion
must qualify as an exception to the hearsay rule." Id. at 587. However,
[u]nlike other established hearsay exceptions .

.

. under which the judge

assesses a statement's reliability based on the circumstances surrounding its utterance, the reliability justifying admission under [Rice's] proposed Rule 703 exception would be based on a third party's out-of-court assessment. Because the
expert's screening creates a presumption that a sufficient threshold of reliability
exists, the direct assessment of those surrounding circumstances in the judicial
proceeding would shift from the judge, as a question of admissibility, to the jury,
as a question of the weight to be given to the information and, ultimately, to the
opinion.
Id. at 588.
179.

In re Japanese Elec. Prods. Antitrust Litig., 723 F.2d at 277. Rule 705 provides:

"The expert may testify in terms of opinion or inference and give his reasons therefor without prior disclosure of the underlying facts or data, unless the court requires otherwise. The
expert may in any event be required to disclose the underlying facts or data on cross-examination." FED. R. EviD. 705.
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experts in the field consider the facts and data that formed the basis
for the witnesses testimony reliable, the analysis would end. This is
so even if the court found the underlying data untrustworthy. As
applied to the Gotti case, the expert testimony was properly admitted.
Specifically, as mentioned above, the court observed that
Schiliro was entitled to rely upon hearsay as to such matters as the
structure and operating rules of organized crime families and the
identification of specific voices heard on tape in forming his opinion, since there is little question that law enforcement agents routinely and reasonably rely upon such hearsay in the course of their
duties.
The liberal approach, however, would not give the court, as Gotti did,
the discretionary right to undertake an independent analysis of the
underlying data.
C. Reliability Versus Unreliability: The Rhode Approach'
An insightful discussion of the appropriate application of Rule
703 was written by Robert H. Rhode. Rhode ultimately concludes that
"the current language of Rule 703 is overly broad, and Congress
should revise the Rule to indicate clearly that experts may only base
opinions on evidence inadmissible solely because of its reliability."'8 Under the Federal Rules of Evidence, courts are permitted to
exclude a wide range of evidence for a variety of reasons. Rhode
argues that in applying Rule 703 to an expert who is basing his opinion on facts or data not in evidence, one must first determine why
such evidence is inadmissible.' If the evidence is inadmissible because it is unreliable, Rhode nonetheless concludes that the expert is
entitled to rely on it, provided the evidence is relied upon by the
other members of the expert's profession and they consider such
information reliable."l If, however, the evidence is reliable, but in-

180. United States v. Locascio, 6 F.3d 924, 938 (2d Cir. 1993); see supra note 144 and
accompanying text.
181. Rhode, supra note 10. For other approaches, see Carlson, Experts as Hearsay Condults, supra note 10; Carlson, Policing the Bases, supra note 10; Faigman, supra note 10;
Rice, supra note 10.
182. Rhode, supra note 10, at 1070 (citation omitted).
183. See id. at 1080.
184. Id. at 1076-77; see FED. R. EVID. 801-806 (hearsay rules); FED. R. EviD. 901-903
(rules requiring authentication); FED. R. EVID. 1001-1008 (rules governing the admission of
writing, recordings, and photographs).
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admissible for other reasons, Rhode concludes that the expert should
not be allowed to rely on it in forming his opinions and it should not
be allowed to flow through the expert to the jury.'85
An example which Rhode offers will help to explain. Rule 407
fits within a class of Rules that excludes relevant evidence based on
policy considerations, not because the evidence is necessarily unreliable. Specifically, the Rule excludes evidence of subsequent remedial
measures. The policy rationale underlying the Rule is that individuals
should not be discouraged from correcting unsafe conditions." 6
Take, for example, an owner of a private home who falls to maintain
his cement sidewalk and someone subsequently slips on it and is injured. After the accident the owner is sued. If evidence of any subsequent remedial measures were admissible, or if experts could rely on
such data when testifying in court, the owner would be loath to repair
the walk as it would perhaps implicate his negligence. However, if
such evidence is inadmissible, the owner will not be afraid to repair
the walk. Thus, the argument goes, the public will be safer. Underlying the Rule is the view that a court's interest in encouraging people
to improve safety outweighs the court's interest in seeking the
truth. "87
' Consequently, Rhode concludes that not only should evidence of subsequent remedial measures not be allowed in through the
expert, but the expert should not even be allowed to rely upon such
data. It is in this sense that Rhode concludes Rule 703 is overly
broad. Under the liberal view, such evidence could arguably be relied
upon and admitted if experts in the field relied upon it in drawing
conclusions.
An example of a rule that excludes evidence because of reliability concerns is Rule 802, which excludes hearsay evidence.'88 The

185. Rhode, supra note 10, at 1082; see FED. R. EviD. 402 (excluding irrelevant evidence); FED. R. EVID. 403 (excluding evidence where its prejudicial effect outweighs any
probative value); FED. R. EVID. 407 (excluding evidence of subsequent remedial measures);
FED. R. EVID. 408 (excluding compromises and offers to compromise); FED. R. EVID. 410
(excluding evidence of plea discussions); FED. R. EVID. 411 (excluding evidence of liability
insurance "upon the issue of whether the person acted negligently or otherwise wrongfully").
The Gotti court in fact observed that under Rule 403, a district court has the authority to
conduct an explicit trustworthiness analysis of the facts or data the expert relies on, should
the judge deem one necessary. United States v. Locascio, 6 F.3d 924, 938-39 (2d Cir. 1993).
186. See FED. R. Evro. 407; Rhode, supra note 10, at 1074.
187. See FED. R. EviD. 407 advisory committee's note; Rhode, supra note 10, at 1074
n.56.
188. Under Rule 801(c), hearsay is a "statement, other than one made by the declarant
while testifying at the trial or hearing, offered in evidence to prove the truth of the matter

asserted." FED. R. EvlD. 801(c). Under Rule 802, "[hearsay] is not admissible except as pro-
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hearsay exclusion, however, has a wide range of exceptions

9

that

exist because other circumstantial guarantees of trustworthiness surrounding certain types of out-of-court statements exist. For example,

under Rule 804(b)(2), "in a prosecution for homicide or in a civil
action or proceeding, a statement made by a declarant while believing
that the declarant's death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death" is
admissible. 9 The Advisory Committee's note explains that "[w]hile
the original religious justification for the exception may have lost its
conviction for some persons over the years, it can scarcely be doubted that powerful psychological pressures are present.' 9 ' The rules
regarding hearsay thus attempt to ensure that courts only admit evi-

dence that meets a certain minimum level of reliability." Applying
this rationale to Rule 703, evidence reasonably relied upon by experts
in a particular field ensures that courts admit evidence that meets a
minimum level of reliability.'9 3 It is the expert's reliance that pro-

vided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory
authority or by Act of Congress." FED. R. EVID. 802; see Faigman, supra note 10, at 880
(noting that the basis for Rule 703 is essentially the same as that for the hearsay exceptions-the reliability of the information).
189. See FED. R. EVID. 803, 804.
190. FED. R. EviD. 804(b)(2). This is commonly known as the "dying declaration" exception to the hearsay rule, See WEINSTEIN ET AL., supra note 134, at 899.
191. FED. R. EvID. 804(b)(2) advisory committee's note.
192. Rhode, supra note 10, at 1073.
193. See Barrel of Fun, Inc. v. State Farm Fire & Casualty Co., 739 F.2d 1028, 1033
(5th Cir. 1984) (embracing the restrictive approach to expert testimony, but conceding that the
principal purpose for the adoption of Rule 703 was to codify the rule adopted in the Fifth
Circuit, among others, permitting an expert witness to express an opinion "based in part or
solely upon hearsay sources") (citing United States v. Williams, 447 F.2d 1285, 1290-91 (5th
Cir, 1971) (en banc), cert. denied, 405 U.S. 954 (1972)); Rice, supra note 10, at 587 ("To
maintain the historical role of the expert under Rule 703, the underlying basis for the
expert's opinion must qualify as an exception to the hearsay rule."). But see Carlson, Experts
as Hearsay Conduits, supra note 10, at 866-67 (stating that experts should be allowed to rely
on such hearsay, but should not be permitted a full evidentiary recitation of the hearsay).
Carlson argues that courts should
actively police the bases of modem expert testimony. Detailed rendition of unauthenticated hearsay should be barred. Gatekeeping by the trial judge is also needed
in a related area, that of assuring the presence of a reliable basis for an expert's
opinion. The stuff of which experts base their opinions can be flimsy. The solution
is for the trial judge, before testimony, to assess the trustworthiness of the material
which the expert relied upon.
Id. at 872 (footnotes omitted); see generally Faigman, supra note 10, at 880 ("Although the
Rules do not specifically provide an 'exception' for hearsay statements relied upon by expert
witnesses, the explicit premise of Rule 703 is that the data are 'of a type reasonably relied
upon by experts."').
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vides the guarantees of trustworthiness. Rhode thus advocates the
liberal approach"9 when material is inadmissible because of reliability concerns."
Rhode's standard differs from the "flexible approach" in that the
latter approach allows the district court to conduct a trustworthiness
analysis in its discretion for both evidence that is inadmissible because of policy considerations 96 and evidence that is inadmissible
because of reliability concerns."
Rhode finds support for his reading of Rule 703 in its legislative
history,'9 8 as well as the underlying policy behind allowing experts
to testify."9 Specifically, Rhode observes that when the drafters proposed Rule 703 in 1969, it did not include the words "in the particular field. ' '2°' Rule 703 originally read in part, "[ilf of a type reasonably relied upon by experts in forming opinions or inferences upon
the subject, the facts or data need not be admissible in evidence."'
By adding the phrase "in the particular field," Rhode concludes that
the drafters manifested their intent that the test for reasonableness,
under Rule 703, may vary depending on the type of expert that is
testifying.2 2 Thus, according to Rhode, the drafters intended the test
for reasonableness to be a "flexible standard that changes when experts from different fields testify."0 3 Courts adopting the liberal approach fulfill the drafters' intent to create a flexible test for reasonableness under Rule 703, which changes as the type of expert changes.' "Because the restrictive approach applies one set of judicially

194. See supra note 137 and accompanying text.
195. Rhode, supra note 10, at 1080-81. But see Faigman, supra note 10, at 878.
Faigman argues that if an expert's opinion rests on hearsay deemed unreliable by the court,

neither the opinion nor the hearsay should be permitted; if the expert opinion rests on reliable hearsay, the opinion and hearsay should be permitted to go to the jury. Id. Faigman
concedes that at least in theory, hearsay statements "reasonably relied upon" by experts contain indicia of trustworthiness. Id. at 880. However, Faigman, unlike Rhode, still believes that

the court itself is required to consider the reliability of the data. Id.
196. For example, Rule 407's prohibition on subsequent remedial measures. See FED. R.
EviD. 407; see also supra text accompanying note 186.

197. For example, Rule 802's general prohibition on hearsay evidence. See FED. R. EVID.
802; see also supra note 188 and accompanying text.

198. See Rhode, supra note 10, at 1084-85.
199.

Id. at 1085.

200. Rhode, supra note 10, at 1084.
201.

Fed. R. Evid. 7-03 (Proposed Rule Mar. 1969), reprinted in 46 F.R.D. 161, 315

(1969).
202. Rhode, supra note 10, at 1084.
203. Id.
204. Id.
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created standards to all types of experts, the restrictive approach does
not achieve the flexible test for reasonableness envisioned by the
drafters of Rule 703." 205
This analysis, however, is unpersuasive. To review, Rule 703
provides that the facts or data upon which the expert bases his opinion need not be admissible "[i]f of a type reasonably relied upon by
experts in the particular field. ''2' The particular field requirement
only focuses the court when it addresses the question as to whether
experts in this field rely on this type of data. All three approaches-the restrictive, the flexible and the liberal-require that the experts rely on the data. And all three approaches look at experts in the
relevant field. Only when addressing the reasonableness requirement
does disagreement exist. That is, should the reasonableness be determined by the court,' the experts in the field,"° or should the
court have the flexibility to choose either the former or the latter in
its discretion?' Rhode, in the alternative, would suggest that the
reasonableness depend on why the evidence at issue is inadmissible.21° The fact that the words "in the particular field" were added
to the Rule fails to demonstrate which approach was intended.
Other areas of Rule 703's legislative history, however, do support Rhode's interpretation. Specifically, such support is found in the
Advisory Committee's notes. "The advisory committee's note to Rule
703 gives three examples of expert reliance upon inadmissible material" and provides the appropriate analysis to be employed."' All
three examples apply expert reliance to hearsay statements, which, as
explained above, are excluded, absent an exception, due to their inherent unreliability.212 There is no illustration involving a
nonreliability-related evidentiary question, such as Rule 407's prohibition on subsequent remedial measures evidence. Moreover, the Advisory Committee's note to Rule 1002 gives an example of the application of Rule 703.1' '"The note to Rule 1002 indicates that experts,

205. Id. (footnote omitted).
206. FED. R. EvnD. 703.
207. See supra note 136 and accompanying text (describing the restrictive view); discussion supra part V.B.
208. See supra note 137 and accompanying text (describing the liberal view); discussion
supra part V.B.
209. See discussion supra part V.A (describing the flexible view).
210. See discussion supra part V.C (describing Rhode's reliable versus unreliable view).
211. Rhode, supra note 10, at 1082; see FED. R. EviD. 703 advisory committee's note.

212. See supra notes 188-93 and accompanying text.
213. According to the advisory committee's note to Rule 1002,

http://scholarlycommons.law.hofstra.edu/hlr/vol22/iss1/5

44

Sabot: Expert Testimony on Organized Crime Under the Federal Rules of Ev
1993]

EXPERT TESTIMONY ON ORGANIZED CRIME

by satisfying Rule 703, may base opinions on inadmissible duplicates. 214 Rhode observes that "[b]ecause Rule 1002, like the hearsay rules, is primarily concerned with the reliability of the evidence
of the evidence [at issue], th[e] example[s above are] consistent with
the concept that the drafters intended Rule 703 [admissibility] only to
extend to reliability-related situations." 5 In other words, when the
inadmissible evidence relied upon by the expert is inadmissible because of reliability concerns and not other policy concerns, such evidence should be allowed. The expert's reliance on the data provides
the necessary "reliability" to allow such evidence. Where, however,
other policy concerns are at issue, the expert's reliance does not remedy the problems associated with admitting such evidence.
Rhode's view is also consistent with the general policy of allowing expert testimony under the Federal Rules of Evidence. As the
advisory committee explains, "[R]ule [703] is designed ... to bring
the judicial practice into line with the practice of the experts themselves when not in court."" 6 Rhode's approach and the liberal approach, as applied to reliability-based evidence, "attempt[] to modify
courtroom practice to accommodate the expert's customary practice." 7 The restrictive view, on the other hand, "forc[es] judicially
created standards on the experts."2 ' Additionally, by allowing vigorous cross-examination of the experts, "courts can ensure that parties
will have the opportunity to inform the jury of all concerns regarding
the reliability of an expert's sources of information."2 9 Moreover,
the court is free to exclude the evidence under Rule 403's prejudice

Rule 703 allows an expert to give an opinion based on matters not in evidence,

and the present rule must be read as being limited accordingly in its application.
Hospital records which may be admitted as business records under Rule 803(6)

commonly contain reports interpreting X rays by the staff radiologist, who qualifies
as an expert, and these reports need not be excluded from the records by the

instant rule.
FED. R. EVID. 1002 advisory committee's note (citation omitted).
214. Rhode, supra note 10, at 1082-83. see FED. R. EVID. 1002 advisory committee's
note.
215. Rhode, supra note 10, at 1083.

216. FED. R. EvID. 703 advisory committee's note.
217. Rhode, supra note 10, at 1084.
218. Id.
219. Id. at 1085; see United States v. Locascio, 6 F.3d 924, 938 (2d Cir. 1993) ("The
fact that Schiliro relied upon inadmissible evidence is . . . less an issue of admissibility for
the court than an issue of credibility for the jury.") (citing United States v. Young, 745 F.2d
733, 761 (2d Cir. 1984) (noting that the defendants could use cross-examination to criticize

the prosecution's widespread use of expert testimony), cert. denied, 470 U.S. 1084 (1985)).
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versus probative value standard.220

Despite the support of the advisory notes and the general policy
underlying Rule 703, Rhode recognizes that a literal reading of Rule
703 does not necessarily support his interpretation." t Thus, he pro-

posed the following Congressional revision:
The facts or data in the particular case upon which an expert
bases an opinion or inference may be those perceived by or made
known to him at or before the hearing. An expert may also base his
opinion on facts or data, otherwise inadmissible for reasons bearing
on their reliability, if of a type reasonably relied upon by experts in
the particular field in forming opinions or inferences upon the subject. m
D.

The Flexible Approach Should Be Used by Federal Courts

While Rhode's interpretation has merit, the Gotti court was justified in not adopting it. Such an interpretation, if adopted, should be
undertaken by the legislature, through the Advisory Committee to the
Federal Rules, rather than by judicial promulgation.m This is so for
a variety of reasons. First, Rhode himself admits that revision of Rule
703 should be done by the legislature.

-4

Second, as seen throughout

220. See Rhode, supra note 10, at 1085. Here, the court would be excluding the evidence not because it was unreliable but because the prejudicial effect outweighed any probative value. But see Locascio, 6 F.3d at 938-39 (interpreting Rule 403 as giving the district
judge the authority "to conduct an explicit trustworthiness analysis should she deem one
necessary;" this would go to reliability).
221. Rhode, supra note 10, at 1085.
222. Id. at 1085-86. Thus, Rhode would allow an expert to rely on data otherwise inadmissible for reasons bearing on its reliability and, although not expressly stated in his revision, would also seem to allow such data to become admissible evidence on behalf of the
proponent of the expert witness. See also Carlson, Policing the Bases, supra note 10, at 583.
223. See Commissioner v. Duberstein, 363 U.S. 278 (1960). In Duberstein, the Court addressed the application of § 102(a) of the Internal Revenue Code to employee gifts. See id.
at 279-80. The government had proposed a somewhat rigid and mechanical test to determine
if a "gift" had been given instead of mere compensation. Id. at 284. In rejecting the
government's test, the Court explained:
The Government's proposed "test," while apparently simple and precise in its formulation, depends frankly on a set of "principles" or "presumptions" derived from
the decided cases, and concededly subject to various exceptions; and it involves
various corollaries, which add to its detail. Were we to promulgate this test as a
matter of law, and accept with it its various presuppositions and stated consequences, we would be passing far beyond the requirements of the cases before us, and
would be painting on a large canvas with indeed a broad brush.
Id. at 287.
224. Rhode, supra note 10. at 1085; see Carlson, Experts as Hearsay Conduits, supra
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this Comment, expert testimony is a difficult topic posing many difficult questions.22 As the range of expert testimony continues to
grow, these questions are likely to become even more complex. 26 In

addressing this complexity, Congress, with its broad investigatory
powers, is more ably suited than the courts.'
The Gotti court was also correct in not adopting either the re-

strictive view or the liberal view, as both have significant drawbacks.
The restrictive view is too burdensome; by requiring courts to conduct an explicit trustworthiness analysis, judges are required to become experts themselves. For example, in a recent Second Circuit

opinion by Judge Altimari, the author of the Gotti opinion, the court
of appeals addressed the question of whether the district court used
note 10, at 875 ("In this uncertain climate, path-breaking revisions need to be considered for
inclusion in the Federal Rules of Evidence. Their incorporation is necessary to clarify the
appropriate status of the expert's underlying data.").
225. See Carlson, Experts as Hearsay Conduits, supra note 10, at 875 (citing Ladner v.
Higgins, Inc., 71 So. 2d 242 (La. Ct. App. 1954)). Responding to the question, "Is [it] your
conclusion that this man is a malingerer?", defendant's expert responded, "I wouldn't be testifying if I didn't think so, unless I was on the other side, then it would be a post traumatic
condition." Ladner, 71 So. 2d at 244. As Carlson points out:
The expanding array of scientific (as well as some not-so-scientific) specialties available as sources for testimony raises hard questions. Will courts require
that the witness' opinions be reasonably based upon trustworthy data? How far
imust judges inquire into the practice of other experts in the same field prior to
allowing the trial witness to proffer an expert opinion? How much of the expert's
supporting data will be received in evidence?
Carlson, Policing the Bases, supra note 10, at 578; see Weinstein, supra note 18, at 473
("While our problems in the use of experts at trial have increased, the evidentiary solutions
have not crystallized."); id. at 482 ("How can the nonexperts control the experts?"); see also
WALTER K. OLSON, THE LITIGATION EXPLOSION 152-77 (1991); Isn't Our Legal System in
Need of Reform?, LEGAL TIMES, Aug. 19, 1991, at 9-10 (addressing the need for legal
reform).
226. See Michael H. Graham, Expert Witness Testimony and the Federal Rules of Evidence: Insuring Adequate Assurance of Trustworthiness, 1986 U. ILL. L. REV. 43, 44-45. As
Graham points out:
Attorneys consistently ask expert witnesses from the medical profession and the
physical sciences to testify as to the results of medical, engineering, and other
scientific tests and techniques. Expert witnesses from the social sciences venture increasingly into the court system to render opinions that directly address the credibility of other witnesses and factual questions in areas such as eyewitness identification, battered wife syndrome, rape crisis syndrome, and child sex abuse syndrome. In addition, attorneys continue to offer expert witness testimony in controversial areas such as voiceprints, hypnosis, and lie detectors.
Id. at 44.
227. See Diana C. Bork, Reasonable Legal Reform, NAT'L U., Sept. 30. 1991, at 17-18
(observing that even proponents of changing the Federal Rules such as former Vice President
Dan Quayle and the Council on Competitiveness did not argue that courts should undertake
these changes themselves).
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the wrong ratio of chemicals in determining the amount of drugs that
the defendant could have produced.2 After taking an in-depth look
at the manufacturing of methamphetamine, which read more like one
might expect a scientific journal to read, the court observed that
"[a]lthough we have learned a great deal about the manufacturing of
methamphetamine in the course of reviewing the record, we are judges, not chemists."' 9
Under the liberal view, on the other hand, the courts are powerless to evaluate the underlying data, which at times can give experts
too much leeway. The flexible approach, though by no means a cureall, strikes a proper balance between the restrictive and liberal views,
allowing the court to evaluate the underlying data when the court
deems such an evaluation is necessary. In this sense, it suffers from
the drawback of requiring judges themselves to become experts. But
by allowing judges the discretion to determine when such an analysis
should be performed, as well as to what extent it should be performed, the burden is considerably lessened. The flexible approach
also puts experts on notice-if you are going to rely on data that
looks flimsy, the court will have the power to look at that data and
exclude it if the court confirms its suspicions. Even if the court is not
suspicious at the outset, the party opposing the expert's testimony will
have the opportunity to enlighten the court. Recently adopted disclosure requirements under the Federal Rules of Criminal Procedure will
now enable defense counsel to scrutinize the expert's underlying data
and to expose information that should not have been relied upon."
As the United States Court of Appeals for the Fifth Circuit has pointed out:
[M]any experts are members of the academic community who supplement their teaching salaries with consulting work .... [M]any
such able persons present studies and express opinions that they
might not be willing to express in an article submitted to a refereed
journal of their discipline or in other contexts subject to peer re-

228. United States v. Spencer, 4 F.3d 115, 121 (2d Cir. 1993).
229, Id. at 123; see also Daubert v. Merrell Dow Pharmaceuticals, Inc., 113 S.Ct. 2786,
2800 (1993) (Rehnquist, CJ., concurring in part and dissenting in part) ("I do not doubt that
Rule 702 confides to the judge some gatekeeping responsibility in deciding questions of the
admissibility of proffered expert testimony. But I do not think it imposes on them either the
obligation or the authority to become amateur scientists in order to perform that role.").
230, FED. R. CRIui. P. 16(a)(l)(E) (requiring the government to disclose prior to trial a
"written summary" of any expert testimony it plans to offer describing the "witnesses' opinions, the basis of the opinions . . .and the witnesses' qualifications").

http://scholarlycommons.law.hofstra.edu/hlr/vol22/iss1/5

48

Sabot: Expert Testimony on Organized Crime Under the Federal Rules of Ev
19931

EXPERT TESTIMONY ON ORGANIZED CRIME

view... . [In addition,] the professional expert is now commonplace. That a person spends substantially all of his time consulting
with attorneys and testifying is not a disqualification. But experts
whose opinions are available to the highest bidder have no place
the imprimatur
testifying in a court of law, before a jury, and with
231
of the trial judge's decision that he is an "expert."'

The flexible approach allows a court to ferret out those experts
who in essence become experts at being experts. Not only does the
flexible approach meet numerous policy considerations, but support
can also a be found in the Federal Rules of Evidence themselves.
Specifically, Federal Rule of Evidence 403, which allows the court to
exclude evidence if its "probative value is substantially outweighed by
the danger of unfair prejudice, confusion of the issues, or misleading
the jury. ' z 2
The Supreme Court decision in Daubert also supports the flexible approach.3 3 There, the Supreme Court expressed confidence that
federal judges, in determining whether to admit expert scientific evidence, had the capacity to assess "whether the reasoning or methodology underlying the testimony [i]s scientifically valid and

. . .

whether

that reasoning or methodology properly can be applied to the facts in
I have similar confidence that federal judges will be able
issue."
to take it upon themselves to determine whether an independent analysis of the underlying data of an expert is required.3 5 Therefore,

231. In re Air Crash Disaster at New Orleans, 795 F.2d 1230, 1234 (5th Cir. 1986).
232. See United States v. Locascio, 924 F.2d 924, 938-39 (2d Cir. 1993).
233. See Daubert, 113 S. Ct. at 2796; Thomas M. Mengler, The Theory of Discretion in
the Federal Rules of Evidence, 74 IOWA L. REV. 413, 415 (1988) (arguing that an "appellate
court's primary task is solely to check the overall fairness of a trial, not to fine-tune the
Federal Rules, and in the process, undermine their flexibility through binding precedents").
234. Daubert, 113 S. Ct. at 2796.
235. See Joseph W. Rand, The Residual Exceptions to the Federal Hearsay Rule: The
Futile and Misguided Attempt to Restrain Judicial Discretion, 80 GEO. LJ. 873 (1991). Rand
argues that judges should be given greater flexibility in applying the residual exceptions to
the hearsay rule. Id. at 905. Under Rules 803(24) and 804(b)(5), even if the hearsay does not
fall under one of the enumerated exceptions it may still be admissible. The residual exceptions, or "catchall" exceptions, have numerous requirements: materiality, probativeness, satisfaction of the interests of justice, and notice. Id. at 873. In formulating these requirements,
Rand concludes that Congress "underestimated the ability of judges . . .to evaluate hearsay."
Id. at 905. He further distinguishes the implementation of evidentiary rules with the application of substantive law:
[C]ongressional misunderstanding of the need for judicial discretion is even more
pointed considering the nature of evidentiary law. The exercise of judicial discretion is far different in the implementation of evidentiary rules than in the application of substantive law. A judge conducts the trial firsthand and must manage the
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until Congress and the Advisory Committee reexamine the Federal
Rules of Evidence relating to expert testimony, federal courts should
adopt the flexible approach.
VI.

CONCLUSION

When Congress and the drafters of the Federal Rules do address
expert testimony, the following issues must be examined: (1) which
approach federal courts should -use in applying the "reasonable reliance" requirement of Rule 703-the liberal, the restrictive, the flexible or the Rhode approach, and (2) what role the inadmissible underlying data is to play in the expert's testimony. In other words, on
direct examination, should the expert be permitted to recite the inadmissible material relied upon, or merely provide a general background
of the data? 6
At the end of its discussion of expert testimony in the context of
organized crime, the Gotti court admonished:
Although we recognize the dangers inherent in the use of
government experts in cases such as this one, we hold that the
admission of such testimony was not manifestly erroneous. We
remind the district courts, however, that they are not required to
admit such testimony, and when they do the testimony should be
carefully circumscribed to ensure that the expert does not usurp
either the role of the judge in instructing on the law, or the role of
'
the jury in applying the law to the facts before it.
By focusing on Rule 702's requirement that the expert testimony
be "helpfur and giving district courts the flexibility to conduct a
trustworthiness analysis under Rule 703, Gotti provides an important
framework for the use of expert witnesses on organized crime as well
as other types of experts. First, Gotti makes clear that the appropriate
analysis is how the testimony assists the jury, not whether it is be-

situation in its multiplicity of possibilities. Deference must be paid to this unique

position, especially in decisions regarding the presentation of evidence.
Id. at 906. Similar deference is owed to trial judges in determining whether to conduct an
explicit trustworthiness analysis under Rule 703.
236. The answer to this question may in large part depend on the answer to the first
question. For example, if Congress adopts the flexible approach which allows courts to test
the underlying data for trustworthiness, there should be less concern over allowing such data
to be relayed to the jury through the expert. By the court first examining the underlying data
and evaluating it for trustworthiness, in addition to the expert relying on it, sufficient indicia
of trustworthiness exist to allow the underlying data into evidence.
237. United States v. Locascio, 6 F.3d 924, 939 (2d Cir. 1993).
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yond the ken of the average jurorY Second, under the "flexible
approach," district court judges have the power to examine the underlying data for trustworthiness and "to decide if the bases meet minimum standards of reliability," thus preventing the jury from being
"misled by the glitter of an expert's accomplishments outside the
courtroom." 9
In response to Charles Ogletree's proposition that "You don't
have to love John Gotti to believe he deserves his day in court,"24
at least with respect to expert testimony, Gotti received such a day.
Jason Sabot

238. Id. at 936.
239. See In re "Agent Orange" Prod. Liab. Litig., 611 F. Supp. 1223, 1245 (E.D.N.Y.
1985), aff'd on other grounds, 818 F.2d 187 (2d Cir. 1987), cert. denied, 487 U.S. 1234
(1988); Graham, supra note 226, at 44 ("Trustworthiness of expert witness opinion testimony
is today a critical question in much, if not most, litigation because of the increasing use of
expert witnesses.").
240. See supra note I and accompanying text.
* The author wishes to thank Steve Barnett, Don Lussier, and Tim Zirkel for their
heroic efforts in bringing this Comment to publication.
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